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1 - INCLUSION CRITERIA

1.1 A merger or acquisition results in new parties acquiring exposure to new
revenue/earnings streams or an exposure to new growth opportunities
that they did not have prior to the conclusion of the transaction in question.

General Corporate Finance covers transactions where this is not the case.
If there is no third party engagement then stakeholders are all already
exposed to the same earnings stream.

1.2 For a deal to qualify for ranking:

•  at least one entity involved (buyer, seller or target) must be listed on
one of SA’s stock exchanges (JSE, ZARX, A2X or 4AX); or

•  the entity is a subsidiary (more than 51%)  held by a South African
Exchange listed firm; or

•  if the entity is an associate  (less than 51%) and triggers an
announcement on sens by the listed company, then the transaction will
be considered for inclusion in the ranking tables under the listed
entities name.

1.3 For deals to be included in the database and used for ranking purposes,
the following information must be provided for each submission:

•  the name of the target and at least one party to the transaction.

•  deal description.

•  advisory role and client name.

•  date of announcement.

•  deal value. If this is not publicly disclosed, the value may be submitted
confidentially and used for ranking purposes only; otherwise the deal
will count only towards deal flow.  

1.4 Deals and transactions will be captured only when

•  a firm intention has been issued accompanied by

•  a price, and

•  a timetable or financial effects

1.5 Sale of properties by SA Exchange listed property companies will be
included for ranking purposes if:

•  a category 2 announcement is issued and one side has both an
external council and financial advisers; or

•  if below R200m, the deal will only be included if there is an external
financial adviser to one party.

•  In the event that several transactions are announced simultaneously,
these will be recorded separately (it is necessary to set this out
because of complaints regarding the occasional multiplicity of property
deals announced simultaneously but involving different principals).
However, in the case of the acquisition of a property portfolio from a
single vendor, the transaction will be recorded as a single deal unless
adequate proof is provided demonstrating that the major shareholders
of portions of the portfolio differ significantly one from the other. 

1.6 Private equity deals will be considered as an M&A transaction if:

•  the private equity entity is listed; or

•  the target or stake acquired is a South African Exchange listed
company; or

DEALMAKERS LEAGUE TABLE CRITERIA

•  the private equity entity is a subsidiary of a South African Exchange
listed company and the deal is transacted ‘on balance sheet’ (proof of
this must be provided ). In addition, there must be external advisers to
both parties. Where an in-house adviser is used, this adviser must
provide a confirmatory letter from the opposing party.

1.7 Deals that are subsequently cancelled, withdrawn or which are deemed to
have failed will not be included for ranking purposes. They will be recorded,
nevertheless, for record purposes. 

•  An exception to this rule is where deals fail as a result of successfully
conducted hostile defences. A hostile takeover is defined as one
launched against the wishes of management and directors. Credit will
be applied only to those acting on behalf of a successful defence.

1.8 Foreign deals defined by DealMakers as deals between principals domiciled
outside South Africa will only qualify for ranking purposes if:

•  SA subsidiaries of the contracting parties played a critical role in the
deal process; or

•  SA service providers can demonstrate the extent to which they played a
role in the deal process.

•  For any deal to be included for ranking purposes, the deal must have
been initiated, managed and/or implemented by the SA service
provider/providers. Where the deal is between internationally
domiciled and/or listed companies, the deal will only qualify if the SA
service provider, or the SA branch/arm of an international service
provider, was the prime mover, manager or implementer of the
transaction. Proof of the SA service provider’s role (or the role of the SA
branch of an internationally-based service provider) will depend
significantly on the allocation of fees earned in respect of such an
international deal and DealMakers may request appropriate verification
before agreeing to the deal’s inclusion for ranking purposes. 

1.9 Deals transacted in Africa by SA Exchange listed companies will also be
captured in the DealMakers Africa and Catalyst magazine tables.

2 - EXCLUSION CRITERIA

2.1 Options will not be included until such time as these are exercised. No
exceptions to this rule will be permitted.

2.2 Deals and transactions executed in the normal course of business:

•  Subject to the inclusion criteria, activity undertaken by companies in the
normal course of their business will not be recognised by DealMakers
for inclusion in the ranking tables. In the event of a dispute as to the
interpretation of “normal course of business,” this will be dealt with in
terms of adjudication. 

2.3 Announcements made in respect of section 122(3)(b) of the Companies Act
are deemed by DealMakers as normal course of business and not included.

2.4 Foreign deals defined by DealMakers as deals between principals domiciled
outside South Africa will not qualify for rankings unless certain criteria are
met (see inclusion criteria). In the case of property deals, the minimum
value of R200m applies.

2.5 Deals announced in a listing document prior to a company’s listing will be
included only in the unlisted tables.
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4.6 Advisers on the provision of debt are not included.

4.7 The full value of each deal is credited to each advisory firm providing a
service in respect of that deal. However, if a deal involves more than one
listed SA Exchange company, the transaction will be split so as to reflect
each listed company’s stake. Advisers will be credited accordingly.

4.8 Where an advisory firm is advising a member of a consortium, the full value
of the deal will be credited – the value will not be pro-rated to the size of
the stake of the party advised.

4.9 Where advisers act on both sides of any deal, the deal will be brought to
account only once.

4.10 When there is a merger between two service providers, the merged entity
may elect to include, as part of the annual rankings, one or the other party’s
transactions prior to the merger (but not both).

5 - GUIDELINES

5.1 Submissions for the quarter are due by the end of the first week in the
following quarter.

5.2 For deals to be included in the database and used for ranking purposes, the
following information must be provided for each submission:

•  the name of the target and at least one party to the transaction; and

•  deal description; and

•  advisory role and client name; and

•  date of announcement.

•  deal value. If this is not publicly disclosed, the value may be submitted
confidentially and will be used for ranking purposes only. 

5.3 All deals and transactions are checked by DealMakers; any discrepancies
that arise will be queried.

5.4 Complaints, queries, objections and adjudication:

•  These must be lodged with DealMakers not later than the end of the
next following quarter, so in respect of Q2 by the end of Q3.

•  In respect of Q4, these must be lodged by the close of business on
January 21 or the closest business day. No exceptions will be
permitted. This is to ensure that all advisers are aware of transactions
to be used in the final ranking process.

5.5 The submission of additional deals for quarters prior must follow the same
deadlines as in 5.4. In respect of Q4, these must be lodged by January 16 or
the closest business day.

5.6 So as to avoid tendentious argument, DealMakers has appointed an
independent adjudicator before whom matters in dispute may be laid. The
adjudicator’s ruling will be final in each case and no further submissions will
be accepted after a ruling has been made 

•  DealMakers is conscious that challenges may contain sensitive
information. All challenges will be treated, therefore, as highly
confidential. Challengers’ identities will be protected at all times. 

•  Challenges may be made only through DealMakers. Advisory firms on
both sides may submit documentation supporting their arguments to
DealMakers who will pass on all information to the independent
adjudicator.

•  DealMakers reserves to itself the right to challenge claims similarly.

5.7 All entities involved in deal-making and/or corporate finance transactions
are asked to sign off a summary document prepared by DealMakers to
ensure that no clerical errors have occurred.

5.8 Unlisted SA and Africa deal tables have their own set of criteria.

5.9 DealMakers does not accept responsibility for any errors or omissions.

3 - TREATMENT OF DEAL/TRANSACTION  VALUE 

3.1 All deals and transactions (transactions is the word applied by DealMakers
to General Corporate Finance activity) are dated for record purposes on
the 1st announcement date (except for listings, for which the record date
is the date of the actual listing).

3.2 Where discrepancies occur in the deal values claimed, DealMakers
reserves the right to challenge these, if necessary, by requesting clarity
from the principals where this is appropriate. 

3.3 Changes in the value at which deals are transacted will be adjusted when
the annual rankings are computed.

3.4 Schemes of arrangement, rights issues and share repurchases are valued
for record purposes at the maximum number of shares and value that can
be purchased or issued until such time as the results are announced. 

3.5 The value of unbundlings will be treated as follows:

•  if the asset being unbundled is listed then the market value will be used.

•  if the asset(s) is unlisted then the value will only be applied when
listed or when details are made available by way of a public
announcement.

•  if not to be listed then value must be provided by the client.
3.6 Earn-outs or future additional payments based on the ability of the asset

acquired to achieve certain financial targets are not included.
3.7 No value will be credited to the listing of companies on a secondary SA

exchange if already listed on the JSE and vice versa.

4 - ADVISER CREDITS

4.1 Credit for ranking purposes is recorded for roles performed in respect of:

•  Investment advisers

•  Sponsors

•  Legal advisers

•  Reporting accountants

•  PR
4.2 So as to achieve fairness, rankings are recorded in two fields:

•  Deal Value 

•  Deal Flow (activity, or the number of deals)

4.3 Advisers that seek credit for involvement in such deals must be able to
demonstrate unequivocally their involvement:

•  by the appearance of the adviser name and/or logo on the
announcement.

•  advisers that claim involvement in a deal or transaction, on which
their name and/or company logo does not appear on the published
announcement recording their specific role, will be asked to provide
confirmation from the principals regarding their role/roles. This may
be in the form of a copy of the mandate, an email or letter.

•  the same will apply to PR firms but credit will not be awarded on the
basis of annual retainers but rather on the specific mandate.

4.4 Where internationally-based service providers are acknowledged as
having worked on a particular deal, it is a requirement that they produce
acceptable evidence that a significant portion of the work involved was
conducted by their South African office. Failure to provide this in the form,
for example, of a letter or email from a client will result in DealMakers not
crediting that particular deal to that service provider.

4.5 Where advisers make use of other advisers (secondary advisers), and
provided the work undertaken can be verified, secondary advisers will only
be credited for ranking purposes to Legal Advisers working on capital
markets transactions. 
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THORTS

South African companies have faced their fair

share of bad press and reputational body

blows over the past few years. Whether in the

form of health scares and product recalls for

consumer goods companies; charges of bribery and

corruption for consulting and auditing firms; fines

issued in operating markets of communication

companies; or accidents and fatalities for

construction groups, different crises can have

serious consequences for a company’s existence,

job security and share price. 

With turbulence in our world growing, and the

always-on nature of news, the potential for crisis has

become an almost daily consideration for business.

Globalisation, investor activism, regulatory change,

political and cyber risk are all contributing to

increasing business vulnerability and the need for

Boards to carefully consider their ability to respond

effectively. 

With this in mind, FTI Consulting researched around

100 recent incidents that have made the headlines. The

crises reviewed span the last 20 years, and include oil

spills, cyber hacks, plane crashes, cases of fraud,

product recalls and many more. We were interested to

see what patterns emerge from these events –

patterns which might be instructive for Boards and

communicators when facing their own crisis scenario. 

As we all know, the effects of a crisis can be significant

and long-lasting. Findings revealed that in 14 of the 100

cases, the crisis event had been so catastrophic that

they had resulted in companies ceasing to exist.

Additionally, in almost a third of the 100 cases, a senior

executive of that company ended up losing their job.

This idea of a sacrificial lamb is nothing new, but such a

high number suggests that Boards’ tolerance for

missteps is low. 

The typical pattern of share prices in the aftermath of a

crisis is to see a big drop in share price at the end of

day 1. This continues through the first week and only

starts to plateau after a month or so. But we saw huge

discrepancies in the way that share prices behave

following different types of crisis. For example, a

month after a crisis event had become known, the

average share price decline across cases of systemic

financial mismanagement was 70%, whereas individual

corruption cases showed a decline of just 5%. 

In terms of recovery after a crisis, those same cases of

mismanagement were still on average 63% below their

origin after three months, whereas individual

corruption cases had recovered most of their value, on

average sitting at just 1.9% below their origin.  And

what about media coverage? Instinctively, we know

that a crisis will dramatically increase the media’s

interest in a company, but even we were surprised to

discover by how much. Our study found that in the

month after a crisis, a company can expect to receive

almost 35 times the amount of coverage than the

month beforehand. In terms of social media impact,

the post-crisis month saw on average 280 times more

mentions than a month before a crisis. 

These are significant numbers. Indeed, the magnitude

of traditional and social media interest around these

events begins to shed light on another central learning

from our study, namely the intangible impact of a crisis

beyond clear and well understood value proxies such

as market capitalisation. This goes to the heart of the

unseen element of crisis preparedness and

management that all boards need to consider. 

As we began to see variations in the way that different

crises behaved (when we cut our media analysis by

crisis type we discovered that it showed a similar

pattern to share price impact), we began to wonder

whether companies are hit harder when external

audiences perceive a culture of mismanagement. 

In other words, were investors hitting the share price

more heavily, or do the media apply more scrutiny in

events where management is perceived to be to

blame? Clearly the degree of culpability in crisis

situations contains a heavy degree of subjectivity from

the outside looking in but our analysis did show that in

crises where the management is deemed to be at fault,

those instances are punished more heavily. 

We finally turned to the all-important issue of ‘the

apology’. Many CEOs instinctively feel that it is right

to apologise but some are advised that they should

not. The argument against apology is that it is

tantamount to an acceptance of guilt and that then

opens the door to potential litigation. 

Reputationally, however, the lack of apology can have

significant impact on the credibility of management and

the reputation of the wider firm. So, do apologies work?

Interestingly, apologies were found to be relatively few

and far between in our study. Indeed, we found evidence

of a public apology in only 37 of our 100 crises. We also

found that most of those apologies arrived slowly - only

16 of the 37 apologies were issued within two weeks of

the crisis incident becoming known to the public. 

The main charge against the apology is that it can be

bad for business – that it can lead to protracted and

Max Gebhardt 

In this age of round-the-clock
company scrutiny, we see
almost as much focus given to
how a company handles a
crisis as the crisis itself. 

The cost of not saying sorry 
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expensive legal liabilities. We wanted to see whether

there was some way of comparing the financial

impact of an apology with the impact of not

apologising. 

The most effective way to do this was to compare

the total cost of litigation and compensation for as

many crises as we could, against the relative value

destruction in terms of market capitalisation for

those companies. We considered the damage to the

value of the owners’ shareholdings to be the best

proxy for reputational impact under these

circumstances (although it is fair to note that the

cost of litigation will impact share price itself). 

We discovered 37 crises where the cost of litigation

was publicly reported. The total cost of the litigation

and compensation relating to those crises was

$66.73bn. This compares to a total destruction in

market capitalisation for the same businesses of

$138.36bn. By this measure, it could be argued that

if you don’t apologise, you will double your litigation

costs in terms of value lost. 

Boards need to consider the impact of not apologising

in a crisis situation. The effect of reputational damage

in terms of share price destruction easily outweighs

the cost of litigation. The crises which hit hardest are

those where management is clearly culpable or

endemic cultural decay is evident. For example, the

report suggests that culture and effective employee

engagement are even more important than planning

for cyber risks. 

Companies need to be prepared for the explosion in

traditional and social media interest which will

come their way in a crisis situation. Preparing for

their ‘nightmare scenario’ events could mean the

difference between keeping their doors open and

going out of business.  n

Gebhardt is Head of FTI Consulting
South Africa.

M&A activity to remain subdued

A fter what can only be described as a difficult year

for mergers and acquisitions in SA in 2018 (total

number of deals announced were 517 in 2018

compared to 588 in 2017, total value down from R637

billion to R610 billion in the same period (DealMakers,

2018), the sector has shown little, if any, sign of life in the

first quarter of 2019. This is certainly not surprising given

the growing levels of political and economic uncertainty

that continue to plague the country. 

SA dodged a proverbial bullet at the end of March

when Moody’s Investor Service – the last of the big

three international ratings agencies to make a call on

SA – effectively deferred a decision on the country’s

credit rating until November. However, the resulting

currency and market uptick was short-lived and the

reality quickly set back in that all this announcement

(or lack thereof) served to do was to draw out the

economic uncertainty that has put the vast majority of

investors in and outside SA into something of a

catatonic state over the past 18 months. 

And when one adds to this economic insecurity, the

growing uncertainty around which direction the country

will be led in after the national elections in May, it’s easy

to see why most investors are doing little more than

treading water right now. 

There is clear evidence of this ‘uncertainty paralysis’

effect across every major sector of the South African

economy as the vital policy decision-making required

to move investment forward in these sectors has,

understandably, all but ground to a halt ahead of

election day. 

From telecoms and healthcare to mining, energy and

agriculture, it seems like every industry in SA is

currently waiting for big policy decisions to be made at

national government level, and implemented at

departmental level. There are few things that are as

effective in grounding investment transactions than

policy uncertainty.

Of course, the uncertainty that has characterised the

SA economic landscape of late has not caused M&A

activity to cease altogether. Ironically enough, that

very uncertainty has forced a number of troubled

larger organisations to enter into transactions that

they would no doubt have preferred to postpone

were the economic situation different. This has

created pockets of opportunity in the markets, but

these have largely only appealed to investors with

iron constitutions and balance sheets to match. 

The good news, however, is that irrespective of the

outcome of the elections in May, simply completing

the process of choosing a governing party for the

next five years is likely to be a catalyst that should

ignite a measure of renewed activity for M&A in SA.

The incumbent government has made all the right

noises about policy direction and their commitment

to action should they be elected to office. With the

certainty of five years at the helm of the country, the

elected government should be much more inclined to

make the big decisions that the SA populace, and the

country’s economy, have been waiting for. 

Of course, all this local market uncertainty begs the

question, where can M&A investors focus their

attention until SA is on a more even keel?

Unfortunately, there’s no simple answer. The logical

response might seem to be to look northwards into

Africa or even further afield, to Europe or the USA.

However, the recent challenging experiences of a

number of large SA organisations that ventured into

Tapiwa Shamu
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these markets has shown that M&A in Africa is by

no means easy, and that success is in no way

assured. In the same vein, the so-called Western

markets also present numerous difficulties, not

least of which is a general underestimation by local

investors and organisations of the risks that may

be posed even in developed markets. Adding to

these challenges is a weak, and apparently

weakening, local currency, which can make even

the most appealing offshore M&A opportunity

unaffordable. 

That’s not to say that SA investors shouldn’t be looking

outside the borders of their home country for M&A

prospects. In fact, doing so is still potentially one of the

most effective ways of insulating themselves against

the effects of lingering SA insecurity. However, as is the

case, even in the most positive of investment times, a

prudent approach is well advised. So, for the

foreseeable future, caution is arguably the best policy

until it becomes clear that SA Inc. is back on track with

a clear idea of exactly where it is going. n

Shamu is a Principal
with Corporate Finance
for Nedbank CIB.

Widespread amendments to SA’s
Competition Law Regime

A n extensive set of competition law

amendments has been in the making since

December 2017 when the Competition

Amendment Bill (Bill) was initially gazetted for public

comment.  After robust public participation and

commentary, the key features of the Bill have

predominantly made their way into the Competition

Amendment Act (Act), which, on 13 February 2019,

received the requisite presidential assent.  All that

remains is a proclamation of a commencement date

from which the Amendment Act will find application.

It has always been the case in South Africa that the

competition authority's remit transcends pure

competition issues into the realm of the public interest.

It is in this context that the Amendment Act's

overarching objective is to ensure the achievement of

economic transformation.  This it strives to do by

addressing high levels of concentration, enhancing

small business development and tackling the "racially-

skewed" spread of ownership through merger control,

the prosecution of abuses of dominance as well as

market enquiries.  The amendments will essentially

empower the authority to "de-concentrate" what it

considers to be otherwise highly concentrated markets.

A study conducted by the Competition Commission

(Commission), which underpinned the formulation of

the Bill, found that the following industries/sectors in

South Africa were considered by it to be highly

concentrated, based on market share estimates:  ICT

(55.2% market share), energy (60.8%), financial

services (68.8%), food and agro-processing (60.5%),

infrastructure and construction (52.6%), intermediate

industrial products (63.3%), mining (62%),

pharmaceuticals (59.6%) and transport (67.4%).

It is in this context that the widespread

amendments to the Competition Act should be

contextualised and understood.  

Abuse of Dominance Provisions
The Act appears to render the prosecution of abuse

cases easier for the Commission. In particular, it

introduces a reverse onus in relation to excessive

pricing prosecutions, requiring the allegedly

dominant firm to refute the prima facie case against

it by showing that prices charged are reasonable.

The Act also prohibits a dominant firm from

requiring an unfair trading condition or imposing an

unfair price when the supplier is a small and

medium-sized business, or a firm controlled by

historically disadvantaged persons operating in a

designated sector. The onus is placed on the

dominant firm to prove that the prices or trading

conditions are not unfair. The Act also sets the cost

benchmarks in relation to predatory pricing

provisions and also formally introduces the concept

of margin squeeze into the list of specific abuses of

dominance. Further, the Act specifically prohibits a

dominant firm from price discrimination where it

will have a net anti-competitive effect and impede

the ability of small and medium businesses

controlled by historically disadvantaged persons to

participate effectively in a market. This too

contemplates a reverse onus of proof.

An increased number of prosecutions of abuse

cases is expected, given the reversal of the onus

and the resultant dilution of the requirements that

the Commission may satisfy in bringing a case.  The

dominance provisions are also a conduit to

achieving de-concentration and the spotlight will be

on businesses operating in highly concentrated

industries identified.

Lerisha Naidu 

Angelo Tzarevski
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Foreign Investment Interventions
The Act envisages the constitution of a committee that

will be responsible for considering whether a

transaction involving a foreign acquiring firm could have

adverse effects on South Africa's national security.

The national security interests will be identified and

published by the President after taking into account

factors such as the use or transfer of sensitive

technology/know-how outside of South Africa, and

the security of infrastructure (including processes,

systems, facilities, technologies, assets and

services) essential to the health, safety, security or

economic well-being of South African citizens.

Once the list is published and the committee has

been constituted, a foreign acquiring firm (in the

event of a compulsorily notifiable transaction) will

be required to notify the transaction to both the

Commission as well as the foreign investment

review committee.  Both must approve (with or

without conditions) the transaction in order for it to

be implemented in South Africa.  The committee has

the power to approve the transaction (conditionally

or unconditionally) or prohibit its implementation.

Without the committee's decision, the competition

authorities are hamstrung in furnishing a decision.

However, where the committee makes a decision

that prohibits the transaction, the necessity for a

decision from the competition authorities will be

obsolete as they will be precluded from approving a

transaction that has already been prohibited.

Notably, the Act does not contemplate a right of

appeal where the committee has prohibited a

transaction or approved it subject to unfavourable

conditions.  It appears the only avenue for

aggrieved parties would be a review on

administrative law grounds in the High Court.  The

adjudicative arms of the competition authorities

(being the Competition Tribunal and Competition

Appeal Court) are not possessed of the jurisdiction

to entertain appeals of the committee's decisions.

Merger Control
Under the current merger control dispensation, the

competition authorities have a public interest

mandate.  This mandate has been extended by the

Act to include an additional public interest factor,

namely the "promotion of a greater spread of

ownership, in particular to increase the levels of

ownership by historically disadvantaged persons

and workers in firms in the market".

One of the existing public interest factors has also

been tweaked to enable the authorities to take into

account the "ability of small and medium businesses

or firms controlled by historically disadvantaged

persons to effectively enter into, participate in or

expand" within a market.

Separately, when determining whether a proposed

transaction is to be approved (conditionally or

otherwise) or prohibited, the authorities must also

consider the extent of ownership by a party to a

merger in other firms in a related market; the

extent to which a party to the merger is related to

other firms in related markets, including through

common members or directors; and any other

mergers engaged in by a party to a merger for a

period to be stipulated by the Commission.

Confidential Information
The current confidentiality regime enables parties

to make a claim for confidentiality, which the

Commission is bound by until such time as it is

struck down or varied by the Tribunal. In terms of

the Act, the Commission may determine whether

information submitted to it is indeed confidential.  If

it agrees that it is confidential, it may nevertheless

make any appropriate arrangement concerning

access to the information.  If the Commission

disagrees that the information is confidential, the

party claiming confidentiality will need to assert its

claim before the Competition Tribunal within a

prescribed period.  If the Commission disagrees

that the information is confidential, it will invite the

views of the party that has claimed confidentiality.

The Commission will consider the parties'

submissions but will not be bound by them and will

then make its own decision on confidentiality.

Administrative Penalties
In the pre-amendment dispensation, there are

“yellow card” offences, which do not attract a

penalty on a first-time offence and “red card”

offences, which do.  In terms of the new Act, all

first-time offences attract a penalty of up to 10% of

a respondent's annual turnover.  In relation to

repeat offences, the Act introduces an

administrative penalty of up to 25%.

When determining an appropriate penalty, the

impact of a contravention on small and medium

business or businesses owned by previously

disadvantaged groups will be considered in

mitigation or aggravation.

In terms of the Act, an administrative penalty may be

increased to include turnover generated by an offending

firm's parent company if the parent company was aware

or should reasonably have known that its subsidiary was

engaging in the anti-competitive conduct. Controlling

companies can also be held jointly and severally liable

for the payment of an administrative penalty.

Market Inquiries
The proposed market inquiry provisions will be the key

conduit used by the Competition Commission to analyse

and address perceived structural concerns in a market.

Notably, competition authorities will now be able to

conduct a market inquiry if any feature or combination

of features in a market adversely affects competition in

that market, even if that impact is not substantial.

Following an inquiry, the Commission may take any

action to remedy, mitigate or prevent an alleged

adverse effect on competition.  If the Commission

takes the view that a divestiture must be ordered, it

will be required to obtain an order from the

Competition Tribunal, which must also be confirmed

by the Competition Appeal Court.

Firms in concentrated markets may be drawn into

inquiries and will need to actively participate in

them, given the extreme remedies that may be

imposed.  It is also envisaged that more firms will

be contesting recommendations made by the

Commission for divestiture before the Competition

Tribunal and Appeal Court.

It is not yet clear when the Amendment Act will fully

come into force.  In anticipation of its implementation,

it is prudent for companies to begin engaging with the

implications of its provisions. n

Naidu is a Partner and Tzarevski a Senior
Associate, Competition & Antitrust
Practice, Baker McKenzie Johannesburg.
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Metro Fibre’s game changer 

The strategic equity investment by Stoa Infra &

Energy (“Stoa”) into Metro Fibre Networx

(Proprietary) Limited (“Metro Fibre”) comes as

no surprise in a sector that is currently experiencing

significant growth and requiring large amounts of

capital, both debt and equity, to fund and sustain this

growth. In March 2019, Metro Fibre completed a

landmark strategic equity capital raise – the third

equity capital raise since inception in 2010, at a

valuation that justified further investment by its existing

shareholders. The equity capital raise positions Metro

Fibre for continued growth, moving from regional

operations to establishing national operations as a

diversified telecommunications company. 

In October 2018, the International Telecommunications

Union published the findings of its study on “The

economic contribution of broadband, digitization and

ICT regulation”.The findings of the study include:

4An increase of 1% in fixed broadband

penetration yields an increase of 0.08% in gross

domestic product (GDP); 

4An increase of 1% in the digital ecosystem

development index results in 0.13% growth in GDP

per capita; and

4Significant correlation (0.6) between efficient

and effective ICT regulation and the investment in

infrastructure of digital services, connectivity of

digital services, household digitization and digital

factors of production.

In the South African context, the importance of

inward foreign direct investment and investment in

the ICT sector coupled with efficient regulation

cannot be underestimated. As an investment bank,

Standard Bank expects the ICT sector to remain

active through capital raisings and consolidation.

Metro Fibre is a high-growth emerging player in South

Africa’s Fibre-To-The-Home (FTTH) and Fibre-To-The-

Business (FTTB) markets. The company was established

in 2010 by telecommunications professionals with a

long history of establishing businesses in the sector. 

In 2013, Sanlam Life Insurance Limited, through its

Sanlam Private Equity division, became a significant

shareholder in Metro Fibre, providing the Company

with access to capital to execute its then strategy to

provide wholesale and retail fibre connectivity for

customers in its FTTB segment. 

In 2015, Metro Fibre launched its FTTH offering,

focusing on the northern suburbs of Johannesburg

and Pretoria in Gauteng. The FTTH segment has seen

homes passed growth in excess of 216% compound

annual growth rate (CAGR) and connected homes

growth in excess of 151% CAGR since inception.

In 2017, Metro Fibre’s management and

shareholders approved an ambitious R2bn capital

expenditure (“capex”) programme which will see

the Company develop and expand its core network

with a view to address the significant demand

experienced in its FTTH and FTTB segments.

Stoa is a joint stock French company owned by

Caisse des Dépôts (“CDC”) and Agence Française de

Développement (“AFD”) with a capital base of

€600m earmarked for investments in equity and

quasi-equity in developing and emerging countries in

the power, telecommunications and transportation

sectors, with a strong focus on Africa.

Established in 2017, Stoa represents the emergence

of a new type of infrastructure investor, at least in the

African landscape. Stoa’s investment team think,

operate and approach its investments in the same

way as private equity investors, with the agility to

match them.

Speaking about the equity raising process, Metro

Fibre’s Deputy Chief Executive, Jan-Jan Bezuidenhout

commented, “We were extremely impressed by Stoa’s

approach to the transaction. We found Stoa to be

pragmatic and agile displaying a deep understanding of

Metro Fibre, South Africa as a country and the

opportunity that Metro Fibre is pursuing.” 

Standard Bank acted as Financial Advisor to Metro

Fibre in the equity capital raise, adopting a two-phased

process with a significant amount of information

shared in the early part of the process. This approach

allowed the parties to quickly assess the opportunity

and reach commercial consensus on value and

shareholder alignment. Standard Bank’s deep

telecommunications expertise, global network with

financial investors, and its advisory capabilities, came

together to provide a bespoke solution to Metro Fibre,

balancing the requirements of incoming and existing

shareholders to attract the right partner that shares

the same values as Metro Fibre’s management and

shareholders. n

Balnaves is the Head of Corporate
Finance and Tshabalala Vice 
President in Corporate Finance at
Standard Bank’s Investment Banking
Division. 

Andrew Balnaves 

Sthembiso Tshabalala
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Acommon way in which a shareholder's power

is exercised is by appointing or electing

directors. Such power is usually reserved for

shareholders only, save for when a vacancy arises

on the board. 

Section 68(3) of the Companies Act No. 71 of 2008

(Companies Act) empowers a board to appoint an

eligible person to serve as a director of a company

on a temporary basis until such vacancy is filled in

accordance with s68(2) of the Companies Act

(dealing with the default procedure in respect of the

election of directors). This article will look at how

s68(3) should be correctly interpreted to give effect

to its intended consequences and effect.

In the ordinary course, s68(3) is used to ensure

continuity and the efficient running of the company by

empowering the remaining directors to temporarily

appoint a director until such vacancy is filled by the

shareholders. A technical issue arises, however, when

s68(3) is read in isolation. As stated above, an

appointment under s68(3) is temporary until filled by

an election under s68(2), which section does not

provide time periods within which such election must

take place. The danger then of reading s68(3) in

isolation is that absent time periods within which an

election must take place, a "temporary" appointment

would be tantamount to an indefinite appointment. 

Considering that s68(3) specifically refers to a

temporary appointment and that the right to

appoint directors is usually within the purview of

shareholders, not having a time limit within which

such election must take place under s68(2) is an

untenable position and could not have been within

the contemplation of the drafters of such

provision. 

To prevent an absurd or unintended outcome, our

view (supported by academics1) is that s68(3) must be

read in conjunction with s70(3), which provides that:

"(3) if a vacancy arises on the board, other than as

a result of an ex officio director ceasing to hold

that office, it must be filled by – 

(a) a new appointment, if the director was

appointed as contemplated in section

66(4)(a)(i); or

(b) subject to subsection (4), by a new

election conducted –

(i) at the next annual general meeting of

the company, if the company is

required to hold such a meeting; or 

(ii) in any other case, within six months

after the vacancy arose – 

(aa) at a shareholders meeting called

for the purposes of electing the

director; or

(bb) by a poll of the persons entitled

to exercise voting rights in the

election of the director, as

contemplated in section 60(3)."

While s70(3)(a) deals with the appointment of a

director to fill a vacancy on the board in respect of

directors appointed by a person appointed or

named in the memorandum of incorporation (MOI),

s70(3)(b) imposes time limits by when an election

must take place to fill such vacancy in other

instances. It then follows that a temporary

appointment by a board under s68(3) must be filled

for an indefinite period in accordance with either

s70(3)(a) or s 70(3)(b) as applicable.

In addition to the above, not only should s68(3) be read

in conjunction with s70(3), but, in our view, s70(3) only

applies when directors exercise their right to make a

temporary appointment under s68(3). If the directors

do not fill the vacancy by making a temporary

appointment in terms of s68(3), s70(3) will not, in our

view, have any application and will not compel the

shareholders to fill the vacancy at, for example, the

next annual general meeting of the company.

Applying s70(3) in other circumstances where a

vacancy arises would amount to forcing

shareholders to appoint directors, which is

incongruous with their power to appoint and elect

directors as and when they decide to do so.

In respect of listed companies (in addition to the

requirements of the Companies Act) the time period

within which a temporary appointment must be

replaced by an indefinite appointment is provided

for in schedule 10 of the JSE Listings Requirements

(JSE LR) which requires that all listed companies,

inter alia, have the following provision in their MOI: 

"(c) The appointment of a director, to fill a casual

vacancy or as an addition to the board, must

be confirmed by shareholders at the next

annual general meeting."

In conclusion, s68(3) must be read in conjunction

with the provisions of s70(3), which section only

applies if a vacancy has been filled by the board in

terms of s68(3). Additionally, although not required,

it is common for companies to include a provision

substantially similar to that required by schedule

10.16(c) of the JSE LR in their MOI to avoid any

uncertainty in respect of the above. n

Sham is an Associate in ENSafrica’s
Corporate Commercial department.

Nikhil Sham

A look at section 68(3) of the
Companies Act

Directors’ Power To Appoint 

1 See Yeats, JL ; de la Harpe, R ; Jooste, R ; Stoop, H ; Cassim, R ; Seligmann, J ; Kent, L ; Bradstreet, R ; Williams, RC ; Cassim, MF ; Swanepoel, E ; Cassim, FHI ; Jarvis, K 'Commentary on the Companies Act of 2008' (2018) at 2-1258 and

Piet Delport "Henochsberg on the Companies Act 71 of 2008" (2018) at 264(3)














































































