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“You know you're making a
difference, that's what has

kept me going.”

Graham's fascination with business started
in an unlikely place: on his parents’' farm in
South Africa. Growing up on the farm, he
was always interested in the business side
of things —the numbers, the analysis, and
what made it successful.

Graham went to London to actively seek
out a role in the transactions space and
joined the EY team in 2004. He returned
to Africa in 2010 at a time when private
equity was booming amid an exciting
rising Africa’ narrative.

PE activity drives growth

“PE is growing businesses faster than the
listed environment,” says Graham, “"growing
them in the medium-sized market where
access to capital is more constrained,
particularly in the developing world and
the rest of Africa.”

“In bringing more capital into Africa and
driving high growth businesses — that
keeps me satisfied. You know you're
making a difference, that's what has kept
me going.”

Keeping up with the pace of change

“From a PE perspective, the pace of change
has increased rapidly and that's where
Ansarada is providing the technology -
the platform —to enable advisors to really
getinto the detail of what's going on, what
does this mean, what are the insights.”

“Companies selling their businesses are
suddenly surprised at the questions being
asked by buyers,” says Graham. “Because
the volume of information needs a high
level of sophistication that is being
demanded —that is available — people are
really getting into a lot of detailed insights.
It's challenging the future rationale, the
future plans for the business they plan
to buy.”

Ansarada’s platform has helped more
than 400,000 dealmakers get ready to
seize opportunity. Get in touch today
to find out how we can prepare you for
the next wave of M&A activity.

Contact us today
Arie Maree | M +27 824303673
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& Investec

A merger between
international
opportunity

and world-class
service.

As your Investment Banking partner and trusted advisor,
we use our international presence, specialised skills

and local knowledge to help you create opportunities.
Partner for advantage. Partner with Out of the Ordinary.

Contact Marc Ackermann at
investmentbankingsa@investec.com

Investment Bank South Africa, a division of Investec Bank Limited.
Reg. No. 1969/004763/06. A member of the Investec group of companies.
Investec Bank Limited is regulated by the South African Reserve Bank

and is an Authorised Financial Services Provider and Credit Provider. - O U T O F T H E O R D I N A RY



ith the local elections behind us,

albeit with a low voter turnout, focus

can once again return to the business
of getting back to ‘normal’, and while life is
unlikely to be so again, South Africans are good
at making the best of the situation at hand.

Analysis of local deal activity for the year to end-
September 2021 speaks to this point. Advisers in
the M&A space have been busy. The total value of
deals recorded by SA exchange-listed companies
for this period was a
whopping R559,3bn from
332 deals. That compares
with R195,2bn (284 deals)
over the same period in
2020 (unsurprising) and
R346,39bn (369 deals) in
2019. In fact, this year’s
total deal value for the
period is the highest
since DealMakers started
doing the comparison in
2009. Breaking the deals down into
value categories (pg 10), it is
interesting to note that 57 of the
deals each have a value of R1bn
plus, representing 92,3% of the total
deal value for the period.

MARYLOU GREIG

An analysis of the target sectors
shows real estate (91 deals),
technology (49) and financial
services (29) as the most active.
Of the 332 deals announced (three
have since failed), 289 of these
involved companies with primary
listings on one of the local
exchanges. Of these, 81 were
cross border deals executed by SA
domiciled companies, with the top

regions being Africa (29), where the targets
were primarily energy, mining and logistics,

followed by Europe and the UK (each with 20
deals), with property the main focus.

The top three local deals by value for the period
were the sale by Northam Platinum of a 26,5%
stake to a BEE consortium (R33,1bn); the buyout
by DP World Logistics of Imperial Logistics
(12,95bn); and the acquisition by Standard Bank
of the remaining stake in Liberty (10,71bn).

Repurchases continued to dominate activity in the
equity capital markets, with the likes of Anglo,
Quilter and Prosus, as well as many of the smaller
companies returning value to shareholders.

In this issue of DealMakers, we carry a feature
on ESG in dealmaking and financial markets.
With ESG factors becoming increasingly
important in the assessment and valuation of
potential merger and acquisition opportunities,
ignoring ESG is no longer an option for
companies, and is now considered a risk factor
alongside reputational risk. Articles carried in
this feature give insightful information on this
topical issue and the section titled, “Meet the
Specialists” introduces some of those individuals
who have made ESG their passion.

It is that time of the year again when
DealMakers gears up on the planning of the
Ansarada DealMakers Annual Awards, which will
be held on February 22, 2022. It is our hope that
we will hold a physical event once again, even if
on a smaller scale. The submission of
nominations for the 2021 subjective awards will
close on November 26.

DealMakers wishes you all a safe and restful
break over the festive season. Hope to see you
all in February.
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Large group with a deep bench
of experienced practitioners
and an excellent reputation
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CiB

Navigate complex
transactions in
extraordinary times

with our award-winning
Corporate Finance Team.

Do you want a bank that
talks sustainable growth or walks it?

CIB@nedbank.co.za

DEALMAKERS
AWARDS
2020

see money d|fferently 1st for Investment Advisor

00000000000000000000000000000 . Licensed financial services and registered credit provider NCRCP16. for BEE deals by value and volume



M&A Q1 - Q3 2021 IN NUMBERS

Africa

29 deals

13 acquisitions
15 disposals

Agriculture/
Food 3
Energy 6
Financial
Servics 3
Insurance 2
Logistics 4

Mining 2
Pharma-
ceuticals 1
Real Estate 2

Australia

3 deals

2 acquisitions
1 disposal

¢ Financial
Servics 1

¢ Logistics 1

e Medical 1

Sourced from @EEIWVELEES online }

Of the 332 deals 81 deals were cross border

deals by SA domiciled companies.

Europe

20 deals

13 acquisitions
8 disposals

Engineering 2
Logistics 2
Medical 1
Mining 2
Retail 1
Technology 4
Pharma-
ceutical 2
Real Estate 6

UK
20 deal

8 acquisitions
12 disposals

Automotive 1
Financial
Services 2
Insurance 1
Logistics 1
Real Estate 9
Retail 1
Services 4
Technology 1

us
6 deals

5 acquisitions
1 joint venture

Financial 2
Food/Agric jv 1
Logistics 1

Mining 1
Real Estate 1

UAE
3 deals

1 acquisition
2 disposals

e Construction 1
e Logistics 2

Retail 2
Technology 2
Telecoms 2

Sector analysis of deals (target)

>
o
L
<}
c
<
[S4
9]
-

Total Deals 332

L
1
D

Consumer Services H .

|

Construction H '

Paper

Agriculture/Food g -

Services ﬂ .

Pharmaceutical L L

Medical H.

Engineering ﬂ'
Chemical L l.

Electronics H '

Real Estate
Insurance
Manufacturing
Beverages

Financial Services g -

Telecommunications

Deals look by
value category

Q1 -Q3 2021 Q1 -Q3 2020 Q1-Q32019

Size of transaction No. of deals Value Rm  No. of deals Value Rm  No. of deals Value Rm
(17) 427 899 (12) 95 261 (7] 234 727
@ 88 571 (30] 65 955 (32) 66 759
(34) 24 223 (22) 14 472 (25) 17 362
(34) 11242 (34) 10 708 (4,3) 14739
(55) 6168 @ 7576 @ 11 202
@ 954 D 1046 (38) 1298
@ 28 @ 23 @ 298
Total with value 234 559 305 230 195 291 297 346 385
Total without value @ @ @
332 559 305 284 195 291 369 346 385

a32021 1()
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We don’t only take up challenges, PSG CAPITAL
we take on dreams

www.psgcapital.com

At PSG Capital, our competitive advantage - in relationships,
knowledge and entrepreneurial spirit - enables the outcomes that our
clients desire. Give us a call to explore how we can assist you.

Contact us Johan Holtzhausen on +27 (0O) 860 638 799 or info@psgcapital.com
www.psgcapital.com | Offices Stellenbosch and Johannesburg




MERGERS & ACQUISITIONS Q1 - Q3 2021

RANKING THE SOUTH AFRICAN TOMBSTONE PARTIES

RANKINGS BY DEAL VALUE RANKINGS BY DEAL FLOW (ACTIVITY)

INVESTMENT ADVISERS *

e VauesRm  sharedh T Deals  Share % Values Rim

1  One Capital 35065 19,32% 1 Investec Bank 12 12,90% 6719

2 Standard Bank 18 960 10,45% 2 Java Capital 10 10,75% 16 754

3 Java Capital 16 754 9,23% 3 PSG Capital 9 9,68% 3229

4 Morgan Stanley 12 949 1,14% 4 Standard Bank 7 7,53% 18960

5 Rothschild & Co 12 644 6,97% Rothschild & Co 7 7,53% 12644

6  Goldman Sachs 10714 5,90% Questco 7 7,53% 7862
Merrill Lynch 10714 5,90% 7 Birkett Stewart 5 5,38% 217

8 AbsaCIB 8 285 4,57% jichente

9 Questeo 7862 433% 8 Absa CIB 3 3,23% 8285

10 MacquarieAdvisoryand 7 056 3,.89% Nedbank CIB 3 3:23% 6707
Capital Markets South Africa Rand Merchant Bank 3 3,23% 6 485

SPONSORS
e ValuesRm  harede o Deals  Share % Values Rim
= |

1 UBS 213 062 36,87% 1 Investec Bank 29 15,34% 129 882

2 Investec Bank 129 882 22,48% Java Capital 29 15,34% 29293

3 Deloitte 35409 6,13% 3 Rand Merchant Bank 16 8,41% 30490

4 One Capital 35065 6,07% PSG Capital 16 8,47% 6874

5 Rand Merchant Bank 30 490 5,28% 5  Questco 12 6,35% 13781

6 Java Capital 29293 5,07% 6 Standard Bank 11 582% 26762

7 Standard Bank 26 762 4,63% 7 Merchantec Capital 10 5,29% 1536

8 JPMorgan 21 628 3,14% 8 UBS 8 4,23% 213062

9  Questco 13781 2,38% Nedbank CIB 8 4,23% 9008

10 Merrill Lynch 10 784 1,87% 10 JPMorgan 7 3,10% 21628

11 Absa CIB 9 365 1,62% Grindrod Bank 7 3,10% 1413

12 Nedbank CIB 9 008 1,56% Sasfin Capital 7 3,710% 1152

* Investment Advisers incorporate Financial Advisers and others claiming this category

a32021 12



BDO

AUDIT « ADVISORY - TAX

EVERYTHING THAT CAN BE COUNTED DOES NOT NECESSARILY
COUNT, EVERYTHING THAT COUNTS CANNOT NECESSARILY BE
COUNTED. - ALBERT EINSTEIN

Valuations are complex enough.
Let our Corporate Finance experts
bring the clarity you need.

BDO'’s Corporate Finance division is a specialist valuation, merger
& acquisition and transaction advisory practice, with professionals
who understand the full complexity of client needs, capital
structures and strategies.

Contact Nick Lazanakis,
Head of Corporate Finance at
nlazanakis@bdo.co.za

www.bdo.co.za

Copyright © 2021. BDO Corporate Finance, a South African company, is an affiliated company of BDO South
Africa Inc,, a South African company, which in turn is a member of BDO International Limited, a UK company
limited by guarantee, and forms part of the international BDO network of independent member firms. BDO is
the brand name for the BDO network and for each of the BDO Member Firms.




MERGERS & ACQUISITIONS Q1 - Q3 2021

RANKING THE SOUTH AFRICAN TOMBSTONE PARTIES (CONTINUED)

RANKINGS BY DEAL VALUE RANKINGS BY DEAL FLOW (ACTIVITY)

LEGAL ADVISERS
No Company Deal Market No Company No of Market Deal
Values R'm Share % Deals Share % Values R'm
| |
1  Webber Wentzel 139 315 46,50% 1  Cliffe Dekker Hofmeyr 35 21,47% 58 838
2 Cliffe Dekker Hofmeyr 58 838 19,64% 2 WebberWentzel 24 14,12% 139315
3 Werksmans 22 13,50% 10445
3 B 46 835 15,63% '
- By ENsafrica 7 1043% 13070
4 ENSafrica 13070 4 36% 5 Bowmans 16 9,82% 46835
5 Werksmans 10 445 3,49% 6  Vani Chetty lf 4,29% 3975
6 Allen & Overy (SouthAfrica) 8 268 2,76% Competition Law
7 Tugendhaft Wapnick 4 2,45% 2314
7 Vani Chetty Competition Law 3 975 1,33% Banchetti
8 CMS 3327 1,11% 8  Allen & Overy 3 1,84% 8268
_ _ . (South Africa)
9  Tugendhaft Wapnick Banchetti 2 374 0,79% CMS 3 1.84% 330
10 Dentons 1460 0,49% Falcon & Hume 3 1,84% 953
TRANSACTIONAL SUPPORT SERVICES
No Company Deal Market No Company No of Market Deal
Values R'm Share % Deals Share % Values R'm
... |
1 K 46 814 29,95% 1 PwC 10 19,23% 24 581
2 BDO 43 194 21,64% 2 BDO 9 17,31% 43194
3 PwC 24 587 15,73% 3 PSG Capital 6 11,54% 7541
4 UBS 12 949 8,29% 4 B ) 9,62% 46814
5 KPMG 10714 6,86% Mazars 5 9,62% 41772
6 PSG Capital 7541 4,82% 6 Nodus Capital 3 511% 1900
7 Mazars 4172 3,05% Deloitte 3 511% 1410
8  Nodus Capital 1900 1,22% 8  Questco 2 3,85% 1656
9  Questco 1656 1,06% SNG GrantThornton 2 3,85% 714
10 Deloitte 1410 0,90% Moore 2 3,85% 22
11 SNG Grant Thornton 714 0,46% Suez Capital 2 3,85% 17

a32021 14
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THE VALUE OF KNOWING

It's the kind of knowing we value at Bowmans, the kind that only
local experience can bring. With eight offices in six countries and
more than 100 years of practising law, Bowmans knows how to
handle complex legal matters in Africa.

There's value in knowing.

KENYA MAURITIUS SOUTH AFRICA TANZANIA UGANDA ZAMBIA
ALLIANCE FIRMS: ETHIOPIA NIGERIA

www.bowmanslaw.com



GENERAL CORPORATE FINANCE Q1 - Q3 2021

RANKING THE SOUTH AFRICAN TOMBSTONE PARTIES

RANKINGS BY TRANSACTION VALUE RANKINGS BY TRANSACTION FLOW (ACTIVITY)

INVESTMENT ADVISERS *
No Company Transaction Market No Company No of Market Transaction
Values R'm Share % Transactions Share % Values R'm
1  Morgan Stanley 1368 905 43,09% 1 Java Capital 11 10,48% 6 784
2 Goldman Sachs 1363713 42,92% 2 Goldman Sachs 9 8,57% 1363713
3 Citigroup Global Markets 211700 6,66% 3 Morgan Stanley 8 7,62% 1368 905
4 One Capital 115 697 3,64% One Capital 8 7,62% 115697
5 Rand Merchant Bank 32152 1,01% Rand Merchant Bank 8 1,62% 32152
6  Merrill Lynch 16 494 0,92% Nedbank CIB 8 1,62% 10 693
7 Investec Bank 11 142 0,35% { Investec Bank 6 5,711% 11 142
8  Nedbank CIB 10 693 0,34% PSG Capital b 5,11% 10 645
9 PSG Capital 10 645 0,34% 9 Merrill Lynch 4 3,81% 16 494
10 JPMorgan 7 854 0,25% Pallidus Capital 4 3,81% 2 866
11 Java Capital b 784 0,21% Standard Bank 4 3,81% 21738
SPONSORS
No Company Transaction Market No Company No of Market Transaction
Values R'm Share % Transactions Share % Values R'm
1 Investec Bank 1476 480 79,39% 1 Java Capital 21 13,50% 14 088
2 One Capital 116 519 6,27% 2 Investec Bank 22 11,00% 1476480
3 Deloitte 115 841 6,23% 3 Rand Merchant Bank 18 9,00% 39280
4 Rand Merchant Bank 39280 2,11% 4 Nedbank CIB 16 8,00% 12 630
5  Merrill Lynch 30923 1,66% 5 PSG Capital 14 7,00% 11 447
6 Java Capital 14088 0,76% 6 Deloitte 13 6,50% 115841
7 Nedbank CIB 12 630 0,68% 7 UBS 1 5,50% 5861
8 JPMorgan 11 833 0,64% 8  One Capital 10 500% 116519
9 PSG Capital 11 4471 0,62% Merchantec Capital 10 5,00% 566
10 UBS 5861 0,32% 10 Standard Bank 9 4,50% 4623
11 Absa CIB 5815 0,31% 11 Questco b 3,00% 1215
Tamela 5815 0,31% AcaciaCap Advisors 6 3,00% 236

* Investment Advisers incorporate Financial Advisers and others claiming this category

as2021 16






GENERAL CORPORATE FINANCE Q1 - Q3 2021

RANKING THE SOUTH AFRICAN TOMBSTONE PARTIES (CONTINUED)

RANKINGS BY TRANSACTION VALUE RANKINGS BY TRANSACTION FLOW (ACTIVITY)

LEGAL ADVISERS
No Company Transaction Market No Company No of Market Transaction
Values R'm Share % Transactions Share % Values R'm
1  Webber Wentzel 1530474 91,59% 1 Webber Wentzel 22 31,43% 1530474
2 Allen & Overy 59 091 3,54% 2 Cliffe Dekker Hofmeyr 15 21,43% 41532
3 Cliffe Dekker Hofmeyr 41532 2,49% 3 ENSafrica l 10,00% 18039
4 ENSafrica 18039 1,08% o BT : SO
0
5 Bowmans 9449 0.57% 5  Werksmans 4 5,11% 9136
Baker McKenzie 4 5,11% 1109
6 Werksmans 9136 0,55%
7 Allen & Overy 3 4,29% 59 091
i 0
{  Baker McKenzie 1109 0,07% Bernadt Vukic 3 4,29% 160
8  Herbert Smith Freehills 825 0,05% Potash & Getz
South Africa 9 Herbert Smith 2 2,86% 825
9 Falcon & Hume 412 0,02% Freehills South Africa
Poswa 412 0’020/0 Falcon & Hume 2 2,860/0 412
0
Tugendnaft Wapnick Banchett 412 0020 LL Poswa L A
; 0 Tugendhaft Wapnick 1 1,43% 412
12 Bernadt Vukic Potash & Getz 160 0,01% Bancheti
TRANSACTIONAL SUPPORT SERVICES
No Company Transaction Market No Company No of Market  Transaction
Values R'm Share % Transactions Share % Values R'm
1 EY 104 022 69,10% 1 BDO 1 25,93% 16 014
2 Deloitte 16 812 11,17% 2 R 5 18,52% 104 022
3 BDO 16 014 10,64% 3 PwC 4 14,81% 10 843
4  PwC 10 843 7,20% 4 Deloitte 2 1,41% 16 812
5 Mazars 1800 1,20% Mazars 2 1,41% 1800
6 PSG Capital 576 0,38% Moore 2 1,41% 25
7 KPMG 223 0,15% 7 PSG Capital 1 3,70% 576
SM Xulu 223 0,15% KPMG 1 3,70% 223
9 Moore 25 0,02% SM Xulu 1 3,70% 223
10 Andersen 2 n/a Andersen 1 3,70% 2
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Imperial’

beyond possibility

It's one thing being in Africa.

It’s another being African.

Africa. Everyone wants a piece of it.
Everyone wants to be a part of it.

But just having a footprint in Africa doesn't
mean you know how to walk the talk.

When Imperial Logistics approached us
about enabling their South African operations
to become a gateway to the continent, we
knew they needed so much more than just a
solution that ticks all the boxes — they needed
a trusted partner.

A partner with on-the-ground insight that
would help them become a company that
connects trade flows into and out of Africa,
as it supports the development of the
continent and her people.

Using our vast network and local knowledge,
we connected Imperial Logistics with two
homegrown companies rooted in African soil,
Afropulse and Willowton Group.

Acting as their transaction advisor,

JSE sponsor and settlement agent for the
transaction — while also being the equity
funder to the partners — we helped deliver
a B-BBEE deal that strengthened their

South African operations with a 51% black
ownership and 30% black women ownership.

A deal that will enable active economic
participation. A deal that is aligned to
Imperial’s purpose of connecting Africa and
the world as it improves lives with access
to quality products and services.

A deal that will empower Africa’s people.

Because accessibility has become less about
location and more about representation.

When you're ready to put yourself
on the map, visit standardbank.com/cib

A Corporate and Investment Banking

B—— Standard Bank IT CANBE..

Authorised Financial services and registered credit provider (NCRCP15). Also trading as Stanbic Bank
The Standard Bank of South Africa Limited (Reg. No. 1962/000738/06).

It Can Be is a trademark of The Standard Bank of South Africa Limited. GMS-19232 10/21
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Company Listings Analysis 2017 - 2021

* excludes
convertible Q1-Q3 2021
bonds,
preference
shares and
other A2X

instruments

2020 2019 2018

CTSE (4AX)
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(K]

Total

Consumer
Services %

Food, Industrial
Healthcare Engineering

Financial

Services Beverage,

Tobacco

3 3

Software Travel &
Pharmaceuticals Real Estate and Computer Transportation Leisure
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Profit Warnings Sector Analysis Q3

Company Delistings Analysis 2017 - 2021

* excludes
convertible 2021 2020 2019 2018
bonds,
preference Q1
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other Q2
instruments
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** across all five
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THIRD QUARTER’S DEALS

TOMBSTONE PARTIES
ESTIMATED | ANNOUNCEMENT
* ATTORNEY/ TRANSACTIONAL DEAL VALUE DATE
LSRN R HatiE LEGAL ADVISER SUPPORT SERVICES
Rothschild & Co (SA); Standard Bank White & Case (London) £140m Sep 20
Rothschild & Co Int
undisclosed Sep 21
Birkett Stewart McHendrie Questco Tonkin Clacey KPMG R150,5m Sep 22
Birkett Stewart McHendrie Questco Tonkin Clacey KPMG R102,5m Sep 22
undisclosed Sep 22
undisclosed Sep 22
Merchantec Capital R17m Sep 23
Java Capital €69m Sep 23
Java Capital; Nedbank CIB; Java Capital; Nedbank CIB Werksmans; Cliffe Dekker Hofmeyr Mazars; BDO R2,22bn Sep 27
Ferryman Capital Partners
R64m Sep 28
Sasfin Capital undisclosed Sep 29
UBS (SA) Cliffe Dekker Hofmeyr $250m Sep 30
PSG Capital €47,2m Sep 30
undisclosed Sep 30
Java Capital EY R700m Sep 30
undisclosed Sep 30
Werksmans not publicly not announced
disclosed
Werksmans undisclosed not announced
Cliffe Dekker Hofmeyr R281,15m not announced
ENSafrica R105,3m not announced
ENSafrica R232m not announced
Vani Chetty Competition Law undisclosed not announced
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1.1 A merger or acquisition results in new parties

acquiring exposure to new revenue/earnings
streams or an exposure to new growth
opportunities that they did not have prior to the
conclusion of the transaction in question. The
economic substance of the entity shareholders are
exposed to must change.

General Corporate Finance covers transactions
where this is not the case, regardless of the
mechanism used to implement the transaction. If
there is no agreement concluded with a third party
that achieves new economic exposure for the entity
in question then the transaction falls under General
Corporate Finance.

1.2 For a deal to qualify for ranking:

e atleast one entity involved (buyer, seller or
target) must be listed on one of SA’s stock
exchanges (JSE, ZARX, A2X, 4AX or EESE); or

e the entity is a subsidiary (50% + 1 share) held
by a South African Exchange listed firm; or

e (f the entity is an associate (less than 50% + 1
share) and triggers an announcement on Sens
by the listed company, then the transaction will
be considered for inclusion in the ranking
tables under the listed entities name.

1.3 For deals to be included in the database and used

for ranking purposes, the following information
must be provided for each submission:

¢ the name of the target and at least one party to
the transaction.

e (eal description.
e advisory role and client name.
e date of announcement.

¢ deal value. If this is not publicly disclosed, the
value may be submitted confidentially and used
for ranking purposes only; otherwise the deal
will count only towards deal flow.

B DEALMAKERS LEAGUE TABLE CRITERIA
1 - INCLUSION CRITERIA_

1 - INCLUSION CRITERIA

1.4 (i) Deals and transactions which are classified as
affected transactions where the Takeover
Regulations apply will be captured only when

e afirmintention or other regulatory
announcement has been issued accompanied
by

e aprice, and

* atimetable or financial effects

(i) Any other deals and transactions submitted by
advisory firms which are not classified as an
affected transaction or where the Takeover
Regulations do not apply will be captured only
when submitted with proof of

e the transaction i.e. front page of the contract
* role undertaken, and
e price

1.5 The acquisition and disposal of properties by SA

Exchange listed property companies will be included

for ranking purposes if:

e 3 category 2 announcement is issued and one
side has an external financial adviser. Where
large listed property companies use their own
internal counsel, deals will be assessed on a
case by case basis; or

e if below R200m, the deal will only be included if
there is an external financial adviser to one
party.

e If several transactions are announced
simultaneously, these will be recorded separately
(it is necessary to set this out because of
complaints regarding the occasional multiplicity
of property deals announced simultaneously but
involving different principals). However, in the
case of the acquisition of a property portfolio
from a single vendor, the transaction will be
recorded as a single deal unless adequate proof
is provided demonstrating that the major
shareholders of portions of the portfolio differ
significantly one from the other.

032021 32



1.6 Private equity deals will be considered as an M&A
transaction if:

e the private equity entity is listed; or

o the target or stake acquired is a South African
Exchange listed company; or

e the private equity entity is a subsidiary of a
South African Exchange listed company and the
deal is transacted ‘on balance sheet’ (proof of
this must be provided ). In addition, there must
be external advisers to both parties. Where an
In-house adviser is used, this adviser must
provide a confirmatory letter from the other
party.

1.7 Deals that are subsequently cancelled, withdrawn
or which are deemed to have failed will not be
included for ranking purposes. They will be
recorded, nevertheless, for record purposes.

» An exception to this rule is where deals fail as a
result of successfully conducted hostile
defences. A hostile takeover is defined as one
launched against the wishes of management
and directors. Credit will be applied only to
those acting on behalf of a successful defence.

1.8 Foreign deals defined by DealMakers as deals
between principals domiciled outside South Africa,
but a least one has a dual listing in South Africa,
will only qualify for ranking purposes if:

o SA subsidiaries of the contracting parties
played a critical role in the deal process; or

e SA service providers can demonstrate the
extent to which they played a role in the deal
process.

e For any deal to be included for ranking
purposes, the deal must have been initiated,
managed and/or implemented by the SA
service provider/providers. Where the deal is
between internationally domiciled and/or listed
companies, the deal will only qualify if the SA
service provider, or the SA branch/arm of an
international service provider, was the prime
mover, manager or implementer of the
transaction. Proof of the SA service provider’s

role (or the role of the SA branch of an
internationally-based service provider) will
depend significantly on the allocation of fees
earned in respect of such an international deal
and DealMakers may request appropriate
verification before agreeing to the deal’s
inclusion for ranking purposes.

1.9 Deals transacted in Africa by SA Exchange listed
companies will also be captured in the DealMakers
Africa and Catalyst magazine tables.

2 — EXCLUSION CRITERIA

2.1 Options will not be included until such time as these
are exercised. No exceptions to this rule will be
permitted.

2.2 Deals and transactions executed in the normal
course of business (other than investment holding
companies, permanent capital vehicles whose
primary objective is to acquire businesses, SPACs

and the like):

e Subject to the inclusion criteria, activity
undertaken by companies in the normal course
of their business will not be recognised by
DealMakers for inclusion in the ranking tables. If
a dispute as to the interpretation of “normal
course of business,” this will be dealt with in
terms of adjudication.

2.3 Announcements made in respect of section 122(3)(b)
of the Companies Act are deemed by DealMakers as

normal course of business and not included.

2.4 The sale by banks and financial institutions of stakes
in property which have been developed and on sold

will not be classified as an M&A transaction.

2.4 Foreign deals defined by DealMakers as deals
between principals domiciled outside South Africa
will not qualify for rankings unless certain criteria
are met (see inclusion criteria). In the case of

property deals, the minimum value of R200m applies.

2.5 Deals announced in a listing document prior to a
company’s listing will be included only in the unlisted

tables.

J
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B DEALMAKERS LEAGUE TABLE CRITERIA (continued)

3 —~TREATMENT OF DEAL/

31

3.2

3.3

34

3.5

3.6

3.7

3.8

3.9

TRANSACTION VALUE

All deals and transactions (transactions is the word
applied by DealMakers to General Corporate
Finance activity) are dated for record purposes on
the first announcement date (except for listings, for
which the record date is the date of the actual
listing). Refer to inclusion criteria 1.4 and 3.4 below.

Only equity value will be used and not the
enterprise value. DealMakers does not include
debt.

Where discrepancies occur in the deal values
claimed, DealMakers reserves the right to
challenge these, if necessary, by requesting clarity
from the clients where this is appropriate.

Changes in the value at which deals are transacted
will be adjusted when the annual rankings are
computed.

Schemes of arrangement, rights issues and share

repurchases are valued for record purposes at the
maximum number of shares and value that can be

purchased or issued until such time as the results

are announced.

Only the value of the SA exchange listed partner’s
stake in a joint venture will be captured and
credited to advisory parties.

The value of unbundlings will be treated as follows:

* if the asset being unbundled is listed then the
market value will be used.

o if the asset(s) is unlisted then the value will
only be applied when listed or when details are
made available by way of a public
announcement.

e if not to be listed then value must be provided
by the client.

Earn-outs or future additional payments based on
the ability of the asset acquired to achieve certain
financial targets are not included. Should targets
be met, the value will be added to the original
transaction on date first captured.

No value will be credited to the listing of companies
on a secondary SA exchange if already listed on the
JSE and vice versa.

41

4.2

43

4.4.

4 — ADVISER CREDITS

Credit for ranking purposes is recorded for roles
performed in respect of:

¢ Investment advisers
e Sponsors
e Legal advisers

e Transactional Support Services (includes due
diligence, independent expert and other financial
and bespoke legal advice as well as reporting
accountant work)

e PR

So as to achieve fairness, rankings are recorded in
two fields:

e Deal Value
e Deal Flow (activity, or the number of deals)

Advisers that seek credit for involvement in such
deals must be able to demonstrate unequivocally
their involvement:

e by the appearance of the adviser name and/or
logo on the announcement.

e advisers that claim involvement in a deal or
transaction, on which their name and/or
company logo does not appear on the published
announcement recording their specific role, will
be asked to provide confirmation from the
principals regarding their role/roles. This may be
in the form of a copy of the mandate, an email or
|letter.

* the same will apply to PR firms but credit will not
be awarded on the basis of annual retainers but
rather on the specific mandate.

The role of sponsor will be awarded only to
specifically announced deals and transactions.
Those deals announced in company results will not
automatically be credited. The onus will be on the
sponsor firm to provide proof of work carried out on
the deal claimed. In addition, where a transactional
sponsor is named in addition to the company
sponsor, only the transactional sponsor will be given
credit unless involvement of both parties can be
demonstrated.
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45 Where internationally-based service providers are
acknowledged as having worked on a particular deal,
it is a requirement that they produce acceptable
evidence that a significant portion of the work involved
was conducted by their South African office. Failure to
provide this in the form, for example, of a letter or
email from a client will result in DealMakers not
crediting that particular deal to that service provider.

4.6 Where advisers make use of other advisers
(secondary advisers), and provided the work
undertaken can be verified, secondary advisers will
only be credited for ranking purposes to Legal
Advisers working on capital markets transactions.

4.7 Advisers on the provision of debt are not included.

4.8 The full value of each deal is credited to each
advisory firm providing a service in respect of that
deal. However, if a deal involves more than one
listed SA Exchange company, the transaction will be
split so as to reflect each listed company’s stake.
Advisers will be credited accordingly.

49 Where an advisory firm is advising a member of a
consortium, the full value of the deal will be
credited — the value will not be pro-rated to the
size of the stake of the party advised.

410 Where advisers act on both sides of any deal, the
deal will be brought to account only once.

411 When there is a merger between two service
providers, the merged entity may elect to include, as
part of the annual rankings, one or the other party’s
transactions prior to the merger (but not both).

5 — GUIDELINES

5.1 Submissions for the quarter are due by the end of
the first week in the following quarter.

5.2 For deals to be included in the database and used
for ranking purposes, the following information
must be provided for each submission:

 the name of the target and at least one party to
the transaction; and

e deal description; and
e advisory role and client name; and
* date of announcement; and

o deal value. If this is not publicly disclosed, the
value may be submitted confidentially and will
be used for ranking purposes only.

5.3 All deals and transactions are checked by
DealMakers; any discrepancies that arise will be
queried.

5.4 Complaints, queries, objections and adjudication:

 These must be lodged with DealMakers not later
than the end of the next following quarter, so in
respect of Q2 by the end of Q3.

o Inrespect of Q4, these must be lodged by the
close of business on January 21 or the closest
business day. No exceptions will be permitted.
This is to ensure that all advisers are aware of
transactions to be used in the final ranking
Process.

5.5 The submission of additional deals for quarters prior
must follow the same deadlines as in 5.4. In respect
of Q4, these must be lodged by January 16 or the
closest business day.

5.6 So as to avoid tendentious argument, DealMakers
has appointed an independent adjudicator before
whom matters in dispute may be laid. The
adjudicator’s ruling will be final in each case and no
further submissions will be accepted after a ruling
has been made.

o DealMakers is conscious that challenges may
contain sensitive information. All challenges will
be treated, therefore, as highly confidential.
Challengers’ identities will be protected at all
times.

e Challenges may be made only through
DealMakers. Advisory firms on both sides may
submit documentation supporting their
arguments to DealMakers who will pass on all
information to the independent adjudicator.

 DealMakers reserves to itself the right to challenge
claims similarly.

5.7 All entities involved in deal-making and/or corporate
finance transactions are asked to sign off a
summary document prepared by DealMakers to
ensure that no clerical errors have occurred. No
response will indicate acceptance.

5.8 Unlisted SA and Africa deal tables have their own
set of criteria.

5.9 DealMakers does not accept responsibility for any
errors or omissions.
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Interpreting contracts — what has
happened to the parol evidence rule?

Julius Oosthuizen

Dale Hutchison

ur courts have recently issued

two judgments regarding the

interpretation of contracts which
contain important guidelines and some
salutary lessons for legal practitioners,
namely the Constitutional Court’s
(ConCourt) decision in University of
Johannesburg v Auckland Park
Theological Seminary [ 2021 ] ZACC 13
(“Ud”), and the decision of the
Supreme Court of Appeal (SCA) in
Capitec Bank v Coral Lagoon
Investments [ 2021 ] ZASCA 99
(Capitec).

Both UJ and Capitec dealt with the
parol evidence rule, which has long
been one of the cornerstones of the
contractual interpretation in South
African law, and grappled with the
tricky question of how to reconcile the
rule with the new, more expansive
approach endorsed by our courts to the
admissibility of extrinsic evidence (i.e.
anything other than the terms
contained in the document itself) when
interpreting a contract.

Our courts have traditionally held that
there are two legs to the parol
evidence rule, namely (i) what evidence
may be led to determine the terms or

contents of the contract, known as the
integration rule, and (ii) what evidence
may be led to determine the meaning
of those terms, known as the
interpretation rule. Under the
integration rule, the document itself
represents the final version of the
agreement and supersedes all that has
gone before it (meaning that all
previous drafts and discussions
between the parties are legally
irrelevant). It is generally accepted that
the integration rule remains a part of
South African law.

The focus of both UJ and Capitec was
the interpretation rule, however, and in
order to appreciate their implications, it
is necessary to understand the current
approach adopted by our courts to the
task of contractual interpretation in
general. This approach (applied initially
to statutory interpretation, but extended
to contracts in subsequent judgments) is
summarised in the 2012 decision of the
Supreme Court of Appeal in Natal Joint
Municipal Pension Fund v Endumeni
Municipality (“Endumeni”), which
established that the terms of a contract
must be interpreted holistically, and
(even in the absence of ambiguity) the
approach must, from the outset, have
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regard to the “triad” of text, context and
purpose. The approach is objective,
rather than subjective, and involves
attributing meaning to the words used in
a document, rather than a search for the
intention of the parties or the
legislature. The point of departure is the
language of the provision itself (‘in the
light of the ordinary rules of grammar
and syntax’), but with due regard to the
broader context of the provision, which
is established by reading the document
as a whole, in light of the circumstances
attendant upon its coming into

the terms of the contract. Subsequent
decisions of the SCA prior to UJ and
Capitec held that (i) evidence of the
parties’ intentions and their prior
negotiations remained inadmissible,
even if the language of the agreement
was ambiguous, but (i) evidence of the
conduct of the parties in implementing
the agreement is admissible, since
their conduct in adopting the same
approach provides clear evidence of
“how reasonable business people
situated as they were and knowing
what they knew, would construe the

In reaching its decision, the SCA provided some useful guidelines on
the admissibility of extrinsic evidence for purposes of interpreting a

contract, noting that the parol evidence rule is likely to become a
residual rule that does little more than to identify the written

agreement [its content), the meaning of which must be determined.

existence; the background to its
preparation and production; the material
known to those responsible for its
production; and the apparent purpose to
which it is directed. A sensible interpre-
tation is to be preferred to one that
leads to insensible or unbusinesslike
results, or which undermines the
apparent purpose of the document, but
judges must resist the temptation to
substitute what they regard as
reasonable, sensible or businesslike
for the words actually used: they must
not “make the contract” for the
parties.

What Endumeni left unclear, however,

was what extrinsic evidence of context
remained inadmissible in interpreting

a32021 HH

disputed provision”. Notwithstanding
these decisions, the SCA remained
critical of the tendency of courts to
admit too much extrinsic evidence,
which, in its view, resulted in the
written text of the contract being
“relegated” in the process of
interpretation.

In UJ, the Concourt had to determine
whether the rights of a lessee under a
long-term lease were so personal as
to render them incapable of cession (a
so-called delectus personae), and
whether extrinsic evidence was
admissible for the purpose of making
this determination. The matter involved
a lease concluded in 1996, between
the University of Johannesburg (UJ)

and the Auckland Park Theological
Seminary (APT), in terms of which APT
leased premises owned by UJ for a
period of 30 years, for the purpose of
building a theological seminary,
against payment of a once-off rental of
R700,000. UJ and APT had also
concluded a separate cooperation
agreement, in terms of which students
registered for theological degrees at
the seminary would be taught certain
courses by UJ and others by APT. In
2011, APT ceded its rights under the
lease to a third party for an amount of
R6.5 million, to establish a religious-
based school for primary and
secondary education. Although the
lease did not contain a “no cession or
assignment” clause, UJ regarded the
cession as a repudiation of the lease on
the basis that the rights granted were
personal to APT, cancelled the lease,
and applied for APT to be evicted from
the premises.

Although a single judge and full bench
of the Gauteng High Court ruled in
favour of UJ (finding that the lease
constituted a delectus personae), the
SCA took the view that the rights of a
lessee under a long-term lease are by
their very nature not personal, and the
introduction of extrinsic evidence to
show otherwise was thus inadmissible.
The Concourt disagreed, finding that
the long-established test for a delectus
personae is whether the contract is so
personal that it can make any
reasonable or substantial difference to
the other party (in this case, UJ),
whether the cedent or the cessionary
is entitled to enforce it —this is a







matter of contractual interpretation
(not an issue to be determined simply
by the nature of the right in the
abstract), and hence, the Edumeni
approach should be followed from the
outset. The parties would thus have to
adduce extrinsic evidence, which the
Concourt held “could include the pre-
contractual exchanges between the
parties leading up to the conclusion of
the contract”. While such evidence
should be used ‘as conservatively as
possible’, it is essential for the court to
consider evidence of context and
purpose, and where reasonable people
may disagree on admissibility, the
court should err on the side of
admitting the evidence, which can
thereafter be disregarded on the basis
of weight — it is important not to
conflate admissibility and weight of
evidence. Applying this approach to the
facts, the Concourt held that various
contextual factors (such as the
statutory context, the fact that the
premises could only be used for
tertiary education, the references to
the co-operation agreement in the
negotiations between the parties)
would have shown that the lease was,
in fact, personal to APT. The Concourt
thus found that UJ had validly
cancelled the lease for repudiation.

The Concourt in UJ appears to have
found that only the first leg of the parol
evidence rule (i.e. the integration rule)
survives in our law, by holding that the
rule “is concerned with cases where
the evidence in question seeks to vary,
contradict or add to (as opposed to
assist the court to interpret) the terms
of the agreement. The decision of the

a32021 H8

SCA in Capitec supports this, although
the SCA also added some important
commentary on the extent to which
extrinsic evidence should be permitted
for purposes of interpreting the terms
of the agreement.

The dispute in Capitec involved the
interpretation of a subscription
agreement concluded between Coral
Lagoon and Capitec, in terms of which
Coral Lagoon subscribed for 10 million
shares in Capitec in order to enable
Capitec to fulfil its BEE obligations.
Clause 8.3 of the agreement provided
that, should Coral dispose of any of its
shares in Capitec to any person that
does not comply with the BEE Act and
Codes, Capitec would be entitled to
compel Coral Lagoon to acquire an
equal number of Capitec shares in
order to restore its black ownership. In
implementing this clause subsequent
to the conclusion of the agreement, the
parties read it to mean that Capitec’s
consent was required for any sale by
Coral Lagoon of its Capitec shares
(although this did not appear from the
wording of the clause itself). When
Coral Lagoon subsequently undertook
to transfer its Capitec shares to the
Transnet Second Defined Benefit
Pension Fund (‘the Fund’) as part of a
settlement agreement, the transfer
was thus made subject to Capitec’s
consent. When Capitec refused to give
its consent, Coral Lagoon approached
the High Court for an order compelling
Capitec to give such consent on the
basis that withholding such consent
was unreasonable in the
circumstances, and contrary to good
faith.

The High Court granted the order,
finding that the way in which the
parties had previously interpreted and
implemented clause 8.3 meant that
Yustice can only be dispensed if the
matter is approached on the basis that
Capitec’s consent is required for the
sale”, and that Capitec had breached
its duty to act in good faith and
reasonably by refusing its consent. The
decision was heavily criticised by the
SCA on appeal, which found that the
departure point must remain the
words of the clause, to be read with
regard to the context and the purpose
(i.e. applying the Endumeni test).
Importantly, the SCA noted that the
Endumeni approach does not ‘license
Jjudicial interpretation that imports
meanings into a contract so as to
make it a better contract, or one that
Is ethically preferable’. In this case,
neither the text nor the context, nor
the purpose of clause 8.3 prevented
Coral Lagoon from selling its shares
without Capitec’s consent, and the SCA
thus held unanimously that such
consent was not required for the
transfer of Coral Lagoon’s shares to
the Fund.

In reaching its decision, the SCA
provided some useful guidelines on the
admissibility of extrinsic evidence for
purposes of interpreting a contract,
noting that the parol evidence rule is
likely to become a residual rule that does
little more than to identify the written
agreement (its content), the meaning of
which must be determined. In allowing
extrinsic evidence, however, the courts’
aversion to receiving evidence of prior
negotiations and what the parties



intended or understood the contract to
mean remains an important limitation on
what could be said to be relevant to
context or purpose, and previous
decisions were also not an invitation to
“harvest evidence, on an indiscriminate
basis, of what the parties did after they
concluded their agreement.” Ultimately,
interpretation continues to begin with

the text and structure of the document,

and context is “not a licence to contend
for meanings unmoored in the text and

its structure”.

The lesson for us as commercial
lawyers is that the words of the contract
continue to matter, and we would be
well served to make the context and

purpose of those words as clear as
possible in the document itself. ®

Oosthuizen and Hutchison
are Executives, Corporate
Commercial | ENSafrica.

The Imperial empowerment partnership:
Highlighting the potential of B-BBEE transactions

/Zaid Moola

Since the enactment of
B-BBEE (BEE)
legislation in 2003, we
have seen a marked
shift from corporates in
striving to truly
transform the economy
and deliver value for the
broader society.

recent BEE deal that Standard

Bank facilitated with JSE-listed

Imperial Logistics (Imperial)
illustrates this shift well. The strategic
driver of the deal was that it be linked to
the Group’s broader strategy and
strengthen Imperial’s South African
operations, enhancing its business focus
as a ‘Gateway to Africa’. The BEE
transaction undertaken is synergistic
and value additive for all parties —
Imperial, its shareholders, and its
strategic BEE partners — while delivering
on not just the regulatory requirements,
but the intended spirit of BEE.

Imperial is an African focused provider
of integrated market access and logistics
solutions. The Group’s purpose is to
connect Africa and the world, and to
improve people’s lives through enhanced
access to quality products and services,
which is evidenced by their commitment
to sustainable empowerment.

Imperial’s commitment to sustainable
empowerment and transformation was

the touchstone in choosing to partner
with Afropulse and Willowton Group,
partners who support not only the
strategic objective of making Imperial
more competitive locally, but also
contributing to their broader 'Gateway
to Africa' strategy. Successful
transactions, not just BEE transactions,
have always emanated from the
bedrock of strategically aligned
partnerships, allowing for significant
value creation for all stakeholders.

Sustainable and shared value creation
is achieved through active participation
and contributions that strengthen and
enable the growth of the company, with
a knock-on benefit of growing the
economy — which is the real driver. It is
also achieved through genuine
partnerships with shared visions and
objectives amongst all partners, a
factor all too often overlooked.

When it comes to deals, it’s easy to

become fixated on the financial aspects,
but this can distract from the all-
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important human elements that
underpin transactions. These range
from the relationships built, and trust
painstakingly earned before anyone
signs on the dotted line, to the new jobs
and business opportunities created
when the transaction begins to bear
fruit. Scratch the surface of any
acquisition and you’ll discover an
intricate web of prior connections and
smaller deals that opened the doors to
the smiles and handshakes making
headlines.

Although the Imperial deal was filled with
many intricate details, the long and the
short of it is that it culminated in three
entities —Willowton Group, Afropulse and
Converting Trade — taking a 25% stake in
Imperial Logistics Group SA, which
houses most of the Group's operations in
the country. Each of the entities will be
represented on the Board of Imperial

Logistics South Africa and will be
intimately involved in defining and driving
the strategic growth of the business.

BEE deals are not all the same, and
each transaction has its own
complexities and nuances. For example,
while discussions on the transaction
had commenced in early 2019, no one
could have foreseen the oncoming
COVID-19 pandemic and its impact on
economies and life. The conclusion of
the transaction is testament to the
unwavering commitment and effort
from each of the partners to work
through these unforeseen and
unparalleled circumstances and
conclude a transaction that was aligned
to each parties’ objectives.

Successful BEE deals are about so much
more than a regulatory compliance
exercise. It’s about intimately under-

Savings made available to the market in 2021*

R401,487,45

Can you afford to spend
another year without taking

note of our numbers?

Brokers and shareholders enjoyed increased value when their

shares were transacted on A2X through our lower exchange fees,

added liquidity and price improvement. Given our demonstrated

track record - can you afford not to let the numbers work for you?

CHOOSE THE FAST, FAIR, EFFICIENT EXCHANGE.

www.A2X.co.za
+27 11 088 5000

info@a2x.co.za

* Based on securities listed on A2X and past 12 month total cross market continuous trade to Oct 21.

standing the ambitions and pain points
of the parties involved. It’s about forging
strategic relationships, backing the right
people and integrating the complexities
of the regulatory environment with the
strategic imperatives of all parties to
create true value.

This doesn’t happen overnight; it takes
years to cultivate. However, it all pays
off when you are able to unite people in
an alliance that not only benefits the
entities they represent, but the wider
community, the country and the African
continent, as is the case with the
Imperial empowerment partnership. B

Moola is Head: Wholesale
Clients, South Africa |
Standard Bank Group.

@ Standard Bank

























































































































































