


A
nsarada has launched innovative 

new Q&A functionality that 

makes Q&A easier than ever with 

the introduction of the ability to respond 

to questions via email.

 With up to 70% of deal time 

spent running due diligence Q&A via 

emails and spreadsheets, companies 

have long endured the risks and 

inefficiencies associated with these 

antiquated systems, including human 

error, multiple conversation threads, 

duplicated work, and – critically – 

issues of security and confidentiality.

 Using emails to facilitate Q&A has 

previously been a messy process; 

38% of all actions in the Q&A process 

involve getting answers reviewed 

and approved before disclosure, and 

90% of all questions take up to six 

interactions to answer. That’s a lot of 

individual emails flying around.

 Managing due diligence using 

ansarada already created a streamlined 

single source of truth. Now the added 

“Q&A via email” merges the best of 

both worlds: an organised diligence 

tracking process combined with the 

convenience of email.

 With ansarada’s newest features, 

you’ll be able to approve and answer 

questions through the Q&A system 

via email. The assigned participants* 

receive an email notification when 

a new question or answer has been 

allocated; they can then answer or 

approve the question from their own 

inbox, without needing to log into the 

deal room.

While it will feel like using email 

as usual, your analysts will be able to 

clearly track everything at the back 

end, making Q&A much simpler – 

especially for senior stakeholders. CEOs 

and Directors can participate in the 

Q&A directly via email, and ansarada’s 

system will update the corresponding 

question immediately, without requiring 

them to learn or access a new platform.

 Together with the existing Q&A 

tool features, the latest updates make 

the Q&A process even more efficient, 

saving time and cost effective, while 

eliminating risk of accidental disclosure.

 To learn more about ansarada’s due 

diligence Q&A tools, get in touch with 

us. We’ll come in to give you a demo 

face-to-face and show you how it all 

works – coffee and treats on us.

 !!!!Arie Maree, Ansarada Managing 

Director Middle East & Africa

ARIE MAREE

EMAIL GETS A 
SECOND LEASE ON LIFE 
WITH ANSARADA’S NEWEST 
DUE DILIGENCE Q&A TOOLS

  
  

  
ANSARADA LAUNCHES NEW DEAL ROOM FEATURES

           Stellenbosch +27 218 828 571       ansarada.com
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* Security and roles still apply: Only Answer approvers can approve questions via email; only Answer 

approver and Answer authors can answer questions via email; answering a question via email sends it 

back to the Q&A Admin; the new feature isn’t available to Answer Drafter and Q&A Admin roles.
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SAY GOODBYE 
TO SPREADSHEETS 
AND Q&A CHAOS

A      

Sandton +27 118 815 742       Stellenbosch +27 218 828 571       ansarada.com                                            

Introducing Q&A gamechangers to 
maximise speed and minimise risk 

 ! FOR SENIOR ADVISORS
  Senior stakeholders can now approve and answer questions through 

the Q&A system from their email inbox – no need to log into a deal 

room. Analysts can then clearly track everything at the back end, 

making Q&A much safer and reducing deal related stress for all.

 ! FOR Q&A ADMINS
  Ansarada’s newest bulk Q&A question editing actions make 

collaboration even easier – select multiple questions, assign the right 

disclosure levels and request input from the right experts.

 ! GET STARTED WITH Q&A IMMEDIATELY
  Running a best-practice Q&A process isn’t rocket science, it can be set 

up in just a few simple steps. Ansarada has tutorials, explainer videos, 

online help guides and our friendly client support team on call 24/7.

  

 Get in touch...  info.ansarada.com/contact-sales
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We are proud to have acted as Investment Bank  
and Corporate Advisor to MTN on its new BBBEE 
share scheme, MTN Zakhele Futhi, which contributes  
to wealth creation and the growth of BBBEE  
in our country. At Nedbank CIB, we see money  
for the difference it can make.

18346

A R9,9 BILLION BBBEE 
SCHEME THAT SHARES 
WEALTH WITH MORE
SOUTH AFRICANS

     

Nedbank Corporate and Investment Banking is a division of Nedbank Ltd

Reg No 1951/000009/06.  Authorised financial services and registered credit provider (NCRCP16).

see money differently
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I f there is one thing that came through strongly in the first half of 2017, is that a

great deal can happen in a short space of time in this country. In the six months

under review there has been the appointment of yet another new Minister of

Finance, downgrades by the international ratings agencies, the release of the

amended Mining Charter and the lowering by the DTI of the B-BBEE ownership

transaction threshold.

Buffeted by these events M&A activity over the half year was much the same as the

number achieved in 2016, but a far cry from the super abundance of 2007/2008. This

state of limbo in merger and acquisition activity is not surprising given the fact that

investors are already on high alert, opting to sit in the wings until further clarity is

given on the many number of issues outstanding. Equity investors’ response has

been to flock offshore in the wake of downgrades, afraid of weak economic growth

and the effects on investment portfolios. Eight deals have failed so far this year due

mainly to unfavourable market sentiment and one JSE listing was pulled, and this is

only the information in the public domain. Speaking in recent months to corporate

financiers, they all pretty well have the same story to tell – it’s really tough out there

but there are deals to be done.

___________________________________

The value of M&A transactions for H1 was R185,55bn off 220 deals, the largest

individual contributor to this figure was the acquisition by Vodacom of a 34,94%

indirect stake in Safaricom for R34,6bn. Of the top 10 deals by value, Glencore with a

secondary listing on the JSE was party to five offshore transactions, two of which have

subsequently failed. In the equity market, Barclays’ sale of its 33,7% stake in Barclays

Africa for R37,7bn stands out as the biggest ECM transaction so far this year.

BEE activity almost doubled during the period when compared with H1 2016, partially

a result of the anticipated release of the amended Mining Charter Three – unleashed

in June on the already battered local mining industry with devastating set of new

legal requirements. In a double whammy, the DTI lowered the B-BBEE ownership

transaction threshold to R25m from R100m – deals with this low value must now be

registered with the B-BBEE Commission. Following on from this the JSE has made

the King IV Governance Code mandatory for listed entities by including the Code’s

provisions in the exchange’s listing conditions. Companies are now required to

publish a compliance report on their B-BBEE status.

Downgrades by S&P Global and Fitch further weakened perceptions that South Africa

is an entry point into the continent and a destination for medium-to-low risk developing

market investment. Sadly, the path on which the country is headed is one of a continued

slide down the ease-of-doing business scale and a lack of job opportunities for an

increasingly restless population of unemployed.

___________________________________

At time of going to print, SA was at an important juncture ahead of the motion of no

confidence in President Zuma. Not too long ago the nation may have held out hope for

a positive outcome, but ministers are unlikely to vote with their conscience. These are

testing times for all.  n

Regulatory uncertainty is a
sure fire way of deterring
investors both local and
international, and certainty
is absent in both the
economic and legislative
space in South Africa.
Sadly this provides an 
ideal breeding ground for
corruption and bribery as
exposed in the state
capture report and more
recently by the explosive
GuptaLeaks.
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Sealing the deal.

Solving our clients’ complex challenges

and getting the deal done since 1868.

www.webberwentzel.com
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Corporate Finance

A good partnership 
means the world
Investec Corporate Finance is dedicated to building relationships first. 
We partner with our clients to guide them in their growth efforts. 

Through our international presence and strategic partnerships our 
specialist team will help you achieve the extraordinary, and bring the 
world to your business. 

 !"#$%#&'&(')*+&(,-(,*%#.!*!&#
 !"#!"$%&'()$) &*+),&-%& ' !'.$
Eldad Friedman | +27 11 286 7312
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SOME PARTNERSHIPS 
JUST FIT PERFECTLY.

RMB 
Solutionist  
Thinking

ONE BANK, TWO GREAT DEALS SEWN UP.

RICHARD ISAACS  |  richard.isaacs@rmb.co.za   +27 21 446-9308    PHILIP NORTON  |  philip.norton@rmb.co.za   +27 21 446-9310
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Building on the success of the 2015 Phase Eight acquisition, Rand Merchant Bank is proud to have partnered with 
The Foschini Group LTD (TFG) in further expanding their international footprint through the ZAR3-bn acquisition 
of specialty Australian menswear apparel retailer, Retail Apparel Group. RMB’s multidisciplinary approach delivered  
an end-to-end solution including financial advisory and the provision of a comprehensive funding and hedging solution 
for TFG. Once again our RMB Solutionists are proud to be labelled successful collaborators.

Rand Merchant Bank is an Authorised Financial Services Provider
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Helping clients execute their strategy, 
as a trusted advisor by providing insight 
and foresight, every step of the way, 
when they:
• BUY
• SELL
• FIX
• FUND
• PARTNER
John Geel
Managing Partner
Deal Advisory
M: +27 (0)83 460 8116 
E: john.geel@kpmg.co.za

REAL RESULTS, ACHIEVED BY 
INTEGRATED SPECIALISTS

© 2017 KPMG Services Proprietary Limited, a South African company and a member " rm of the KPMG network of independent member " rms af" liated with KPMG International Cooperative 
(“KPMG International”), a Swiss entity. All rights reserved. MC12946
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Sibanye Gold concluded the largest 
platinum group metals deal in a decade

Sibanye has been an active consolidator in the

South African mining industry, but the purchase

of little-known US-based Stillwater raised

more than a few eyebrows, not only because of the

shift in focus across the ocean to North America, but

also because the purchase of Stillwater resulted in

the largest platinum group metals transaction, and

one of the largest transactions by a South African

mining company, in over a decade.  

Seen by some as a champion of the South African

mining industry, Sibanye has been on a contrarian

path of revitalising deep-level gold mines and

driving a new wave of consolidation in the platinum

sector. Its market debut in 2013 saw the company

unbundled from Gold Fields with some of the

group’s older, deeper gold mines. The management

team quickly set about countering the declining

production profiles of the mines, stripping out costs

and reinvesting in infrastructure. The resulting

performance showed that the South African gold

mining industry is anything but dead, and the

company used these tailwinds to provide a platform

for acquisitions in the South African platinum

industry by purchasing Aquarius Platinum and Anglo

American Platinum’s Rustenburg operations. It is

through this aggressive growth path that Sibanye

became the largest individual South African

producer of gold and the world’s fifth largest

producer of PGMs. The Stillwater deal positions

Sibanye as a global precious metals company with a

unique mix of commodities  - it is now the third

largest producer of palladium and the third largest

producer of platinum in the world. 

The acquisition, which included two underground

PGM mines, a low-risk growth project, and a

metallurgical processing complex which includes a

recycling plant, expands Sibanye’s PGM portfolio with

high-grade reserves which currently support 25 years

of mine life. It balances its portfolio operationally and

geographically and gives it a presence in an attractive

mining jurisdiction. Stillwater is the only US miner of

PGMs and the largest primary producer of PGMs

outside South Africa and Russia. The two operating

mines – East Boulder and Stillwater – are located in a

reef boasting the world’s highest PGM grades.

Notably, Stillwater is the only primary producer of

palladium globally – allowing production flexibility in a

metal that has outperformed the PGM complex over

the past years.

Stillwater is also developing a low-risk, organic

growth project called the Blitz Project, which is

expected to add between 270 000oz and 330 000oz

of PGMs  a year by 2021/2022, with lower cash cost

per ounce than the existing mines. It also has a

relatively low capital intensity, especially when

compared with the South African underground

mines in the sector. 

Stillwater also owns the Columbus metallurgical

complex, a state-of-the-art operation that is capable

of providing smelting and refining processes for

mine concentrates. In addition, the complex

facilitates recycling operations for various materials

containing PGMs which are provided by third-party

suppliers, principally automotive catalytic

converters. One of the attractive features of

Stillwater for Sibanye was the fact that this

metallurgical complex makes Stillwater the world’s

largest PGM recycler – providing a valuable line of

sight to this key component of global PGM supply. 

Finalised in April this year, the transaction was

announced and concluded during a period of

negative sentiment in the South African mining

industry and when platinum prices were at multi-

South African-based
mining company Sibanye
Gold grabbed headlines
in December last year
when it announced that
it had agreed terms with
Stillwater Mining
Company to buy the
company for $2,2bn. 

THORTS

Julian Grieve
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year lows. With ongoing negative press about

safety, illegal mining and regulatory uncertainty in

the form of the new Mining Charter, Sibanye

continued to show its contrarian streak: seeing

value where many others only see risk. While only

time can prove the wisdom of the long-term

investment in PGM’s, and palladium in particular, the

transaction received strong support from

shareholders and investors. 

As one of the banks involved in each step of the

funding, Rand Merchant Bank (RMB)’s association

with the landmark transaction meant it could use its

expertise as part of a complex funding mechanism

involving multiple banks across jurisdictions.

Certainty of funding was provided through a

$2,65bn bridge facility (where RMB was a mandated

lead arranger) provided by a consortium of local

and international banks and which was

oversubscribed by $1bn.  The bridge was largely

repaid through a combination of an underwritten

rights issue (where RMB was the only South African

bank among the syndicate of global bookrunners

and underwriters), and a placement of a $1,05bn

corporate bond (where RMB acted as a co-

manager). Sibanye’s American Depository Receipt

programme and the need to comply with SEC

requirements added complexity to the rights issue,

but ultimately the fully-subscribed rights issue

raised $1bn and saw excess applications for almost

five times the rights issue amount.  The bonds

comprised two tranches: a $500m, five-year note

and a $550m, eight-year note. 

It is particularly noteworthy that Sibanye raised this

capital in a time when commodity prices have come

under pressure and despite the political uncertainty

created by the release of the new Mining Charter.

The deal has been called a transformative

transaction creating a cash-generative, globally

competitive South African mining champion. n

Grieve is a transactor in Resource
Finance at Rand Merchant Bank.

Competition an integral part of transformation

Competition law ensures that rivals continue to

put their best foot forward, so to speak, and

ensure that consumers ultimately benefit from

these competitive endeavours.  The conventional

results of effective competition are lower prices,

better service delivery and innovation in respect of

product and service offerings. 

To achieve these outcomes, the competition

authorities have powers to assess mergers to ensure

that concentrations in markets don't diminish

competition in an unjustifiable way, and to investigate,

prosecute and penalise anti-competitive behaviour

such as collusion between competitor firms.

In South Africa, there is the further objective of

competition legislation in ensuring that the economy

is open to greater ownership, by a larger number of

South Africans, to ensure the efficient functioning of

the economy to the benefit of all.  This is a reaction

to South Africa's pre-democracy past. Accordingly,

the enforcement of competition law cannot be

separated from the overall empowerment and

transformation objectives of the new South Africa.

The competition authorities, in enforcing these

laws, are legislatively obliged to exercise their

powers within the construct of socio-economic

imperatives.

This does not mean that the main purpose of

competition law is to ensure transformation; it is

not. The main purpose is to ensure the competitive

functioning of markets in South Africa, but

transformation and empowerment objectives, with

certain other identified public interest factors, have

a pervasive role to play.

It is worth noting that the focus on these public

interest factors in South Africa's competition

legislation is exceptional and indicative of the South

African legislature's commitment to addressing

these socio-economic issues. These considerations

do not traditionally form part of competition

regulation (in the USA, UK and EU, for example), but

are becoming more prevalent considerations in

competition regulation on the African continent.

The commitment to socio-economic development

manifests in two main forms, the manner in which

the competition authorities consider mergers and

also the possibility of granting regulatory approval

for conduct that would otherwise be considered

illegal from a competition law perspective.

When the competition authorities assess mergers,

consideration is given to certain identified public

interest factors, being: (i) the effect the transaction

Competition law is aimed
at regulating economic
behaviour of firms to
ensure that the most
competitive outcomes
are achieved in any
particular market.  

Leana Engelbrecht
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might have on employment; (ii) whether the

transaction will impact on the ability of small

businesses or businesses owned by historically

disadvantaged persons to become competitive; (iii)

whether the merger will have a particular effect on

an industrial sector or region; and (iv) if the

transaction could enable national industries to

compete in international markets.

These factors must be taken into account in respect

of all mergers and the positive and negative effects

that the transaction may have on these public interest

factors are given serious consideration.  It is well

publicised that the competition authorities take steps

to ensure that negative effects on the public interest

(especially employment, empowerment and

transformation) are ameliorated and/or that steps

are implemented to enhance the positive effects any

transaction could have on the public interest in South

Africa (for example, through development funds).

On the other hand, coordinated conduct between

competing businesses is outright prohibited in

terms of competition law and transgressing

businesses can expect the imposition of substantial

penalties for such conduct. Other forms of anti-

competitive behaviour are also regulated, such as

abuses of market power and vertical (customer /

supplier) restraints. If, however, this conduct could

result in the empowerment of small businesses or

businesses owned by historically disadvantaged

persons, it could be permitted - subject to an

exemption being granted by the competition

authorities, upon application.

Competition law is becoming more prevalent across

Africa, with most countries on the continent now

actively enforcing or implementing it.  Businesses

should always be aware of the restrictions and

opportunities that competition law presents and bear in

mind that these laws are in place to ensure the efficient

functioning of markets, to the benefit of all consumers

and the promotion of various public interest factors. n

Engelbrecht is a senior associate,
Antitrust and Competition Practice
with Baker McKenzie, Johannesburg.

Piercing the corporate veil in the 
context of group companies

The common law

A t common law, each company within a group of

companies is considered to be a separate legal

entity with its own rights, privileges, duties and

liabilities, separate from those of the other subsidiaries

(Rehana Cassim "Hiding behind the veil" (October 2013)

De Rebus at 36). The principle of separate legal

personality means that a metaphoric “veil” is drawn

between the company and its shareholders and

directors, which protects the shareholders and

directors from liability for the debts and wrongful acts

of the company. In the context of company groups, this

means that there is segregation between a company

and the remainder of its group and, therefore, a

company would not be liable for debts and wrongful

acts of other members of its group. 

According to Cassim (Ibid), the courts have been

divided in their approach to deciding whether, and in

what circumstances, the corporate veil may be

pierced in order to treat a group of companies as a

single economic entity, either adopting a liberal or a

conservative approach. 

A liberal approach was adopted in Ritz Hotel Ltd v

Charles of The Ritz Ltd and Another 1988 (3) SA 290

(A) where, although the court held that a holding

company’s acts are not per se those of its wholly

owned subsidiary and vice versa, since the holding

company is a separate legal entity from its

subsidiary, the court mentioned that, in recent

years, there was a readiness by the courts to

consider a more relaxed approach and ignore the

separate personality of individual companies in the

context of group companies.

In DHN Food Distributors Ltd v London Borough of

Tower Hamlets [1976] 3 All ER 462, Lord Denning

M.R. quoted, with approval, Professor Gower as

saying: “there is evidence of a general tendency to

ignore the separate legal entities of various

companies within a group, and to look instead at the

economic entity of the whole group.” The court

mentioned that this is particularly true within a

group where the parent company owns all of the

shares of the subsidiaries in a way that it can

control the movements of the subsidiaries.

The Companies Act, 2008
defines a group of
companies as a holding
company and all its
subsidiaries. 

Preeti Nana
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A stricter approach was adopted in Adams and

Others v Cape Industries plc and Another [1991]

1 All ER 929 (CA), where the court held that, save in

cases which turn on the wording of statutes or

contracts, a court cannot disregard the principle of

separate legal personality merely because it

considers that justice requires it. The court went on

to hold that: “Our law, for better or worse,

recognises the creation of subsidiary companies,

which though in one sense the creatures of their

parent companies, will nevertheless under the

general law fall to be treated as separate legal

entities with all the rights and liabilities which would

normally attach to separate legal entities.” In the

South African context, this dictum was approved in

Wambach v Maizecor Industries (Edms) Bpk 1993 (2)

SA 669 (A) and Macadamia Finance BK en Ander v

De Wet en Andere NO 1993 (2) SA 743 (A), where

both courts refused to pierce the corporate veil.

It therefore seems that while South African courts

initially adopted the liberal approach, in recent

years, they have leaned towards the conservative

approach, relying on veil piercing as a last resort.

According to Cassim (Ibid), even when adopting a

more liberal approach, courts are more likely to

adopt the principles of agency (and treat the

subsidiary as the agent of the holding company)

than to pierce the corporate veil; in which case,

liability attaches to the holding company. 

The Companies Act
Section 20(9) of the Companies Act introduced a

statutory basis for piercing the corporate veil 

and provides that a court can declare that the

incorporation of the company or any use thereof, 

or any act by or on behalf of it, constitutes an

unconscionable abuse of its juristic personality as 

a separate entity, and that the company is deemed

not to be a juristic person in respect of the rights,

obligations or liabilities of the company or of a

member, or another person specified in the

declaration.

The Gore case
The first judgment on section 20(9) was the High

Court case of Ex parte Gore NO and others NNO (in

their capacities as the liquidators of 41 companies

comprising King Financial Holdings Limited (in

liquidation) and its subsidiaries) 2013 (2) All SA 437

(WCC), in which liquidators of various companies

that formed a group sought an order to permit the

assets of these companies to be regarded as those

of the holding company. The liquidators alleged that

the business of the group had been conducted

through the holding company with little or no regard

to the distinction between the company’s legal

personality and that of its subsidiaries.

The court held that there was no inconsistency

between s20(9) and the common law approach to

piercing the corporate veil, and found that s20(9)

should be regarded as supplementing, and not

substituting, the common law. 

The court held that the group had been operated as

a single entity through the holding company, with no

regard to the individual identity of the companies

and with grossly inadequate record keeping. This

disregard of their separate corporate personalities

was “so extensive as to impel the conclusion that

the group was in fact a sham”. 

The court commented that s20(9) afforded a firm

but flexible basis for piercing the corporate veil that

detracts from the principle developed by the courts

that it is an exceptional or drastic remedy to be

used as a last resort. It is clear that s20(9) is

available as a remedy when justified by the facts of

the case, provided the criteria set out in the

Companies Act, specifically in respect of the

unconscionable abuse, are met. 

Although s20(9) does not define unconscionable

abuse, the court in the Gore case held that the term

“unconscionable abuse of the juristic personality of a

company” envisages conduct in relation to the

formation and use of companies wide enough to cover

terms like “sham”, “device” and “stratagem”. S20(9)

therefore provides for a remedy “whenever the

illegitimate use of the concept of juristic personality

affected a third party in a manner that should not be

reasonably countenanced” and not only as a last

resort. This, the court said, broadens the basis on

which courts have historically pierced the corporate

veil and would allow the courts to pierce the corporate

veil in the context of company groups where justified,

instead of having to resort to the principles of agency

and (although it was still used in the Gore case) the

argument that the juristic personality was a sham.

Practical implications of the Gore
decision
Although each case will be decided on its own

merits, there are key lessons to be extracted from

the Gore decision. In particular, a parent company

should ensure that appropriate legal and commercial

arrangements are in place to give effect to the

separate legal status of each subsidiary, including: 

1. ensuring the subsidiary’s board gives separate

consideration to the position of the subsidiary,

and does not just have regard to the interests of

the parent company or the wider group (it being

recorded that a director of a subsidiary owes no

fiduciary duties to its holding company (DH Botha

'Holding and Subsidiary Companies: Fiduciary

Duties of Directors' (1983) 16 De Jure 234)); 

2. operating the subsidiary as a separate company

and not as a division of the parent company; 

3. ensuring adequate record keeping and

maintaining separate company records and

resolutions; and 

4. if a common bank account is used for the group,

ensuring that clear records of the subsidiary's

transactions are kept within the internal records

of the group and that any payments and receipts

through a common bank account are not

accounted for as parent company transactions. n

Nana is a senior associate, Corporate
Commercial at ENSafrica. This article
was reviewed by Lydia Shadrach-Razzino,
director in Corporate Commercial. 

It seems that while South African courts initially adopted the liberal approach, in recent
years, they have leaned towards the conservative approach, relying on veil piercing as a
last resort. 
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The Language Never Spoken

One of the great joys of studying body

language is the subtlety involved. It’s rarely

possible to make deductions based on a

single action or gesture viewed in isolation. 

Context almost always matters, and generally 

body language experts look for a coherent 

pattern of signals rather than judging each 

gesture individually. They look for the whole 

story, not just one part of it. Something akin to

looking for the leopard, not just the spots.  

Consider the scene: You’re a buyer considering

locking up a deal with an exclusivity period of 30–60

days and are meeting the seller following the initial

bid. Seller says: “Your bid was certainly competitive.

However, the fact is that we have a comparable bid

that’s significantly higher. If you could match this

bid, or get close to it, we’d be happy to move

forward with you.”

There are two possibilities here. Seller may be

telling the truth, in which case you’ll have to

consider modifying your bid if you have true

appetite. This could mean significantly reducing your

profit margin. Alternatively, this rival bid could be

imaginary. The seller might just be bluffing. 

As it happens, in this scene, the buyer was 90%

sure the seller was bluffing, so felt no need to raise

his offer price. He based his deduction on a pattern

of ‘tells’ (involuntary revelations) that collectively

suggested an attempt to deceive. There were

actually several signals involved, but the most

significant one was this: the client had started to

blink much more rapidly than usual just before he

mentioned the (imaginary) rival bid. In most

contexts, when corroborated by other indicators,

this increased frequency of blinking (compared to

an established base rate) is a fairly clear sign that

someone isn’t being entirely honest.

Many leading professionals in direct sales,

network marketing and multi-level marketing are

studying this subject in depth. When you’re selling,

you want to know as much as you can about what

your customer is thinking and feeling – and

knowing how to read subtle non-verbal signals can

make all the difference.

Take another example of good observation skills in

action. A woman who worked for a major

telecommunications company found herself pitching

to a buyer from a multi-national retail chain. She had

been warned that this particular buyer was rather

‘cold’ towards sales people and that it was difficult

to build rapport with him. She walked confidently

into the meeting, shook hands and said, “It’s always

a pleasure to meet someone with musical talent. Tell

me, what sort of guitar do you play?”

The buyer was clearly startled, but also pleasantly

intrigued. “How did you know I play the guitar?” he

asked. The meeting was off to a flying start with a

good rapport established within seconds. The

woman had noticed that the buyer had long nails on

his right hand and short nails on his left hand — an

almost certain sign that someone plays classical

guitar.

The art of understanding body language requires a

highly systematic approach to both reading and

influencing people. It involves knowing not just how

to read subconscious signals but also how these

vary from one culture to another. These variations

can be highly significant. A gesture that is seen as

‘aggressive’ in one country can mean ‘peace’ in

another.

It’s not possible to actually read someone’s mind,

however, micro-expressions and other barely

perceptible clues often give away what someone is

thinking.  n

Gork is a renowned South African
mentalist and the author of best
selling book Persuasion Games. He has
developed his mastery over twenty
years of practical study and experience
and studied influence in considerable
detail with many experts including
behavioural psychologists. 

Sharpening your
observational skills and
developing your body
language expertise
enables you to quickly
build rapport with just
about anyone. It’s also a
good way to develop
greater command and
presence in any meeting
and recognise the subtle
clues that indicate the
level of honesty of those
posturing, especially
during the negotiations
of mergers and
acquisitions and
corporate finance deals.

Gilan Gork
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Final threshold for major B-BBEE
transactions could pose challenges

The registration of major B-BBEE transactions

will effectively allow the B-BBEE Commission to

vet the details of ownership transactions to

ensure that they comply with and meet the spirit of

the B-BBEE framework. However, the low threshold

for major B-BBEE transactions will present

challenges, not only for companies involved in the

transactions but for the B-BBEE Commission itself.   

The manner in which the threshold is now

calculated differs significantly to that initially

announced at the end of 2016. At the time, it was

defined as a transaction equal to or exceeding

R100m, calculated by either combining the annual

turnover of both entities or their asset value. In

terms of the final announcement made by Rob

Davies from the dti in June this year, a Major B-

BBEE Transaction is now defined as any transaction

that has resulted or will result in a measured entity

claiming ownership points in terms of the

ownership scorecard of the applicable BEE codes of

good practice, and where the B-BBEE transaction

value is equal or more than R25m, excluding

administration, professional and legal fees.  

The lower threshold value will require the majority

of B-BBEE ownership transactions to be reported to

the B-BBEE Commission. At present, the

Commission’s capacity to handle large volumes of

registrations is untested.

Futhermore, the announcement has retrospective

effect, as all major B-BBEE ownership transactions

concluded on or after October 24 2014 must be

registered with the B-BBEE Commission within 60

calendar days of the final publication of the

announcement. All parties to the transaction have a

collective responsibility to register the transaction.

The processing of these transactions will create a

further burden on the Commission’s capacity.

According to the Regulations to the B-BBEE Act, the

registration of a new B-BBEE transaction must

occur within 15 business days of its conclusion.  At

this point, it is unclear what the Commission’s

approval of a transaction will be based on, as the

prescribed registration form requires minimal

information, and no underlying transaction

documents need to be submitted. If approved, the

Commission must issue a certificate of registration

within 10 days of the application. Following this,

there is a 90-day period during which the

Commission will assess the adherence of the

transaction to the B-BBEE Act and advise

transaction parties of any concerns. Despite the

implication of a notification process, this is, in

effect, an indirect approval.

The Regulations stipulate that transactions do not

need B-BBEE Commission approval to commence

with implementation. However, if remedial action is

required once the transaction is in progress, this

could result in severe time and cost implications.

The Regulations go so far as to advise parties to

seek input from the Commission’s advisory opinion

services prior to transaction conclusion. Although

prior approval is not a requirement for

implementation, the Regulation’s suggestion to

embark on consultation prior to implementation

could be seen as an implied requirement. There are

additional unknowns that could have an impact on

the transaction. It is unclear how long consultation

with the advisory services would, or should, take,

and whether there would be recourse for a

transaction should approval not be granted despite

pre-consultation. As a safeguard, transacting

parties would be well advised to factor the 90-day

period into their transaction implementation

timelines.

This development is an important indication of the

intent of the B-BBEE Commission. The registration

of major B-BBEE ownership transactions enables

the Commission to vet the details of the transaction

to ensure it demonstrates the required criteria.

This indicates the pro-active intent of the dti to

On June 9 2017, the
Department of Trade and
Industry (“dti” ) released
a notice confirming that
all major B-BBEE
transactions, as per code
100 of the B-BBEE Codes
of Good Practice, with a
transaction value equal
to or exceeding R25m,
must be registered with
the B-BBEE Commission. 

Soria Hay
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monitor B-BBEE ownership transactions to ensure

they meet with the spirit of the B-BBEE framework,

with substance over form an important

consideration. The Commission may likely focus on,

amongst others, overly complex structures, lack of

minority rights protection, corporate governance

failures and third party facilitation.

Companies will need to review their current B-BBEE

ownership structures and address anything that is

inconsistent with scorecard requirements, in order

to avoid serious potential penalties. Companies

must ensure a clear and thorough understanding of

the provisions of the relevant B-BBEE codes and

policy documentation.  And importantly, they should

adopt a proactive approach to designing and

engaging with structures that balance regulatory

requirements with the business imperative to

remain competitive and sustainable.  n

Hay is head of Corporate Finance at
Bravura.

New accord on collective bargaining and
strikes is a step in the right direction

The mood in the South African labour market has

been cautiously optimistic since the signing of a

new accord and code of good practice on

collective bargaining and industrial action. 

The new pact was signed earlier in 2017 at the

National Economic Development and Labour Council

(Nedlac). It can be seen as an attempt to bring

peace back to collective bargaining in South Africa

and ensure that industrial action is free of

intimidation and violence, including violence and

intimidation associated with police action. 

The signatories include the trade union and

employer federations represented at Nedlac,

government as an employer, and in time,

government agencies such as the CCMA and

bargaining councils, and private sector security

federations and companies.

Some groupings conspicuous by
their absence
Two key unions that have not yet signed the accord or

the code are AMCU and NUMSA. The new South African

Federation of Trade Unions is also not a signatory.  

This is troubling as it raises the very real challenge

of how to deal with unions outside of the terms of

the new accord. 

Another weakness of the new agreement is the lack

of appropriate sanctions for breaches of the accord,

such as strike violence and failing to negotiate in

good faith.

What is encouraging, on the other hand, is the

strong emphasis on the need for negotiation

training and preparation for negotiations. 

Emphasis on training is positive
Research shows that the most successful

negotiators spend far more time in preparation for

negotiations than in the actual negotiations. The

most unsuccessful negotiators tend to spend the

least amount of time on preparation and the most

time in negotiation. So the emphasis in the accord

on training and upskilling negotiators is important. 

Upskilling is needed across the board - for

employers, trade unions and bargaining councils.

The latter are under attack from a variety of fronts.

Many employers, for instance, feel that bargaining

councils do not cover their sectors specifically.  The

road freight bargaining council, for example, covers

everyone from long-distance hauliers to the person

delivering pizza on a scooter.

Small businesses in particular have difficulty with

bargaining councils. Some of them struggle to

comply structurally, as well as with the wage deals

being done, which in recent years have often

exceeded inflation by 3% or 4%. Bargaining councils

are dominated by large employers that are heavily

unionised. Small businesses are not unionised and

consider the bigger deals to be out of their league.

In addition to upskilling negotiators, the accord and

code of practice pay special attention to pre-strike

procedures, particularly strike notices.

While it appears unlikely
that violent strikes will
be declared unprotected
in South Africa any time
soon, some tentative but
encouraging steps are
being taken to curb
strike-related violence
and its devastating
effects on the economy. 

Khomotso Makapane
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What to consider when private equity 
comes knocking

Even in a low growth investment environment,

there remains strong competition amongst the

larger private equity (PE) funds for sizeable

assets that attract significant market attention.

Invariably, the risk for the private equity investors is

that this interest is often underpinned by competitive

auction processes that drive selling prices higher,

which in turn have an impact on economic return

assessment and availability.   

As such, private equity is looking more and more

for proprietary situations with smaller and mid-

sized corporates where there is less attention and

they can run their own process. According to a

report on private equity activity and trends

published last year by the Southern African Venture

Capital and Private Equity Association (SAVCA),

private equity is increasingly looking more

favourably on investment in small and medium-

sized enterprises.  

The focus for private equity dealmakers is in finding

proprietary situations and approaching companies

to develop dialogues around a potential investment.

The medium-sized private equity investor will

typically consider deals ranging from R100m up to

R500m, across diverse sectors.  The key for them

typically is in finding healthy, fit-for-purpose

companies that display strong growth potential. 

Should private equity come knocking, it is important

for the business owner to understand the unique

characteristics inherent in private equity

partnerships. Businesses and owners that are

prepared for the eventuality of such an approach

and have considered the appropriate basis for an

engagement, can enjoy significant opportunities for

value enhancement and realisation. 

Walking in the door, private equity will likely come

equipped with a formulated investment view of the

Morgan Jones 

Strike notices extended by 48 hours
The code of practice extends the statutory strike

notice requirement.  It provides that a strike or

lockout notice may only be issued a minimum of 

48 hours after the issuing of the certificate of non-

resolution or expiry of the 30-day period envisaged

in the Labour Relations Act.

This is a departure from the current position which

allows for the issuing of a strike notice immediately

after the certificate of non-resolution has been

issued or the lapse of the 30-day period. The aim is

to allow the parties to get their houses in order to

prepare for industrial action and to minimise the

damage caused by disorganised or poorly prepared

strikes and lockouts.

Equally important is the requirement that the strike

or lockout notice must be in writing and set out the

actual start date and time of the strike.  If the strike

does not commence on the date set out in the strike

notice, a fresh strike notice will need to be issued.

Also, the strike notice must set out the demands

which the other party is required to meet.

Law and order on the picket line
The code also contains new requirements for

picketing and the role of the South African Police

Service (SAPS) and private security should a picket

or strike turn violent.

The police are bound by the code and know they are

expected to enforce the law. If a picket line that is

supposed to be peaceful turns violent, the police

should not wait for a court order to intervene. Since

the Marikana shootings, SAPS members have been

seen by many employers to avoid intervening when

strike violence has erupted, and the perceived void

in public order policing has been filled by private

security companies to some extent.

The accord and code of practice emphasise the

importance of training so that the police know what to

do and not do at the picket line and adhere to the

rules that govern them and their professional

undertaking. The same goes for private security firms. 

Public commitment is positive
There is an acknowledgement in South Africa that the

problem of strike-related violence goes deeper than an

interdict, and at the same time that prolonged and

violent strike action has the potential to cause serious

harm. We are part of a society in which a lot of activity

takes place outside the rules, indicating a lack of buy-in

for these.  With the new accord, there is now at least a

substantial portion of the labour market making a public

commitment as to how they will conduct themselves. n

Makapane is a partner, Employment
and Benefits at Bowmans.
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company.  The business owner, in many cases, has

not actively been looking to sell. It will therefore be

important to fully comprehend private equity’s

investment case.  Why is private equity interested in

the business? Would the potential acquisition be

part of a consolidation plan with another company,

and if so, what would be the strategic benefit for

the business?  If private equity has a growth

strategy, what new investment capital can they

bring?  What role are they looking to management

and the current owners to play going forward?  

Subject to the type of deal envisaged, it can also be

essential to understand the proposed capital

structure and associated risks. Private equity tends

to use leveraged debt to enhance returns and provide

additional capital for growth. A business accustomed

to running without debt would need to acknowledge

the impact this could have on the business.

Understanding who the PE suitor is, what their

objectives are and how they have partnered other

businesses will be important as well, especially if the

current owners and managers will retain a significant

stake in the business going forward.

Expert advice can assist with formulating the right

questions and engagement with the PE party.

Critically, should the offer be to buy-out the business,

it will be vital to develop an objective view of

whether the offer presents proper value for the

business and what are the ways to potentially

enhance private equity’s assessment of value. At this

point, it is also key to recognise that private equity

knocking on the door signals the potential of the

business for sale.  Private equity is one opportunity,

but not necessarily the only option for a company.

And if one private equity firm has displayed an

interest in the business, so might others.  n

Jones is a principal in the Corporate
Finance team at Bravura.


































































